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,Q NHHSLQJ ZLWK WKH PDQGDWH RI WKLV RIILFH , DP WRGD\ UHOHDVLQJ D *XLGH IRU
0DVVDFKXVHWWV3XEOLF2IILFLDOVFRQWDLQLQJDQDQDO\VLVRI0DVVDFKXVHWWVDQGIHGHUDOODZV
SHUWDLQLQJ WRELGULJJLQJ IUDXGDQG IDOVHVWDWHPHQWV LQSXEOLFFRQWUDFWLQJ 7KLV*XLGH
ZDVSUHSDUHGE\6WDII&RXQVHO-RKQ0&DOODKDQ-U
:KLOHWKHYDVWPDMRULW\RISXEOLFVHUYDQWVDQGSULYDWHLQGLYLGXDOVZKRFRQGXFWEXVLQHVV
LQ WKH&RPPRQZHDOWK DQG LWV SROLWLFDO VXEGLYLVLRQV DUH SHUVRQV RI LQWHJULW\ WKLV JXLGH
ZDV ZULWWHQ WR VHQVLWL]H SXEOLF RIILFLDOV LQ JHQHUDO DQG WKRVH LQYROYHG ZLWK SXEOLF
SXUFKDVLQJ WR DQWLFRPSHWLWLYH DQG IUDXGXOHQW SUDFWLFHVZKLFK FDQ RFFXU LQ WKH SXEOLF
SXUFKDVLQJDUHQD
%\UDLVLQJWKHOHYHORINQRZOHGJHRISXEOLFRIILFLDOVLQ0DVVDFKXVHWWVLWLVP\KRSHWKDW
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7KH IHGHUDO FRXUWVKDYHRIWHQGHFODUHGELG ULJJLQJ WREHDSHU VHYLRODWLRQRI WKH$FW
7KH WHUP SHU VH LV D /DWLQ WHUP WKDW PHDQV E\ LWVHOI RU LQWULQVLF WR LWVHOI  7KH
’HSDUWPHQW RI -XVWLFH KDV GHFODUHG WKDW SHU VH DJUHHPHQWV WR UHVWUDLQ WUDGH DUH
FRQFOXVLYHO\SUHVXPHGWREHXQUHDVRQDEOHDQGWKHUHIRUHLOOHJDOZLWKRXWHODERUDWHLQTXLU\
DVWRWKHSUHFLVHKDUPWKH\KDYHFDXVHGRUWKHEXVLQHVVH[FXVHIRUWKHLUXVH:KHUHDSHU





YLRODWLRQ LV D FULPLQDO FRQVSLUDF\ WKDW UHVXOWV LQ DQ DJUHHPHQW WR UHVWULFW RU HOLPLQDWH
FRPSHWLWLRQ  $FFRUGLQJO\ IHGHUDO SURVHFXWLRQ XQGHU WKH 6KHUPDQ$FW IRU ELG ULJJLQJ




RI LOOHJDO FRQGXFW EHWZHHQ ELGGHUV  7KH $FW GHFODUHV YLRODWLRQV FRPPLWWHG DIWHU
1RYHPEHU   WR EH IHORQLHV SXQLVKDEOH E\ D ILQH RI XS WR  PLOOLRQ IRU
FRUSRUDWLRQV DQG D ILQH RI XS WR  RU  \HDUV LPSULVRQPHQW RU ERWK IRU
LQGLYLGXDOV)HGHUDOELG ULJJLQJSURVHFXWLRQVDUHEURXJKWE\ WKH$QWLWUXVW’LYLVLRQRI
WKH8QLWHG6WDWHV’HSDUWPHQWRI-XVWLFH
$V PHQWLRQHG DERYH ELG ULJJLQJ LQYROYHV DQ DGYDQFH DJUHHPHQW DPRQJ FRPSHWLWRUV
SHUWDLQLQJWRZKLFKRQHRIWKHPZLOOVXEPLWWKHZLQQLQJELGLQZKDWZRXOGRWKHUZLVHEH
DFRPSHWLWLYHSURFHVV3XEOLFHQWLWLHVWDUJHWHGIRUELGULJJLQJZLOOSD\KLJKHUSULFHVIRU
VXSSOLHV PDWHULDOV VHUYLFHV RU FRQVWUXFWLRQ EHFDXVH RI WKH PDUNHW PDQLSXODWLRQ E\















 "Bid Suppression,Q ELG VXSSUHVVLRQ VFKHPHV RQH RU PRUH FRPSHWLWRUV ZKR
RWKHUZLVHZRXOGEHH[SHFWHGWRELGRUZKRKDYHSUHYLRXVO\ELGDJUHHWRUHIUDLQIURP
ELGGLQJ RU ZLWKGUDZ D SUHYLRXVO\ VXEPLWWHG ELG VR WKDW WKH GHVLJQDWHG ZLQQLQJ
FRPSHWLWRU
VELGZLOOEHDFFHSWHG)RUH[DPSOHLQ8QLWHG6WDWHVY5RPHUDFDVH
ZKLFK LQYROYHG D QRQSXEOLF YLFWLP UHDO HVWDWH VSHFXODWRUV FRQVSLUHG WR OLPLW
FRPSHWLWLYHELGGLQJDWSXEOLFIRUHFORVXUHDXFWLRQVLQ)DLUID[&RXQW\9LUJLQLD 7KH
FRQVSLUDWRUVDJUHHGWRKROGGRZQWKHSULFHRIFHUWDLQIRUHFORVHGSULYDWHSURSHUWLHVE\
DJUHHLQJ QRW WR ELG DJDLQVW HDFK RWKHU DW WKH DXFWLRQV  ’XULQJ WKH DXFWLRQV
FRQVSLUDWRUVZRXOGZLWKKROGELGVZKLOHRQHSUHVHOHFWHGFRQVSLUDWRUZRXOGHQWHU D
ELG DQG REWDLQ WKH SURSHUW\ DW D ORZHU SULFH  7KH GHIHQGDQWV ZHUH FRQYLFWHG RI
YLRODWLQJWKH6KHUPDQ$FWDQGWKHFRQYLFWLRQVZHUHDIILUPHGRQDSSHDO
 "Complementary Bidding&RPSOHPHQWDU\ ELGGLQJ « RFFXUV ZKHQ VRPH
FRPSHWLWRUVDJUHH WR VXEPLWELGV WKDW DUH HLWKHU WRRKLJK WREH DFFHSWHGRU FRQWDLQ
VSHFLDOWHUPVWKDWZLOOQRWEHDFFHSWDEOHWRWKHEX\HU6XFKELGVDUHQRWLQWHQGHGWR
VHFXUH WKH EX\HU¶V DFFHSWDQFH EXW DUH PHUHO\ GHVLJQHG WR JLYH WKH DSSHDUDQFH RI
JHQXLQH FRPSHWLWLYH ELGGLQJ  &RPSOHPHQWDU\ ELGGLQJ VFKHPHV DUH WKH PRVW
IUHTXHQWO\ RFFXUULQJ IRUPV RI ELG ULJJLQJ DQG GHIUDXG SXUFKDVHUV E\ FUHDWLQJ WKH




ZDWHU WUHDWPHQWSODQW 3ULRU WR WKHELGVXEPLVVLRQV WZRHPSOR\HHVRIDFRPSHWLQJ
ILUPFRQWDFWHG:LOOLDP%ULQNOH\E\SKRQHDQGDVNHGKLPWRSURYLGHD‡VDIH·QXPEHU
IRU WKHP WR ELGZKLFKZRXOG EH KLJKHU WKDQ WKH ELG WR EH VXEPLWWHG E\%ULQNOH\
%ULQNOH\ SURYLGHG WKHP ZLWK WKH UHTXHVWHG LQIRUPDWLRQ DQG WKH\ VXEPLWWHG D ELG
%ULQNOH\ ZDV ODWHU GHWHUPLQHG WR EH ORZ ELGGHU DQG ZDV DZDUGHG WKH FRQWUDFW
%ULQNOH\DQGKLVFRPSDQ\ZHUHODWHUFKDUJHGZLWKD6KHUPDQ$FWYLRODWLRQ$WWULDO
WKH WZR HPSOR\HHV¶ RI %ULQNOH\¶V FRPSHWLWRU WHVWLILHG XQGHU D JUDQW RI LPPXQLW\















VDIH QXPEHU  7KH &RXUW RI $SSHDOV UHMHFWHG WKLV GHIHQVH DQG REVHUYHG WKDW WKH
FRPSHWLWRU
V FRQGXFW ZDV PRUH WKDQ XQLODWHUDO EHFDXVH WKH FRPSDQ\ FRQWDFWHG
%ULQNOH\ DQG UHTXHVWHG D VDIH QXPEHU  7KH FRXUW H[SODLQHG WKDW RQFH %ULQNOH\





WR HDFK FRQVSLUDWRU RU DOORFDWLQJ YROXPHV WKDW FRUUHVSRQG WR WKH VL]H RI HDFK
FRQVSLUDWRU FRPSDQ\  $ VWULFW ELG URWDWLRQ SDWWHUQ GHILHV WKH ODZ RI FKDQFH DQG
VXJJHVWVFROOXVLRQLV WDNLQJSODFH$QH[DPSOHRIELGURWDWLRQ LV IRXQG LQ8QLWHG
6WDWHVY)LVKEDFKDQG0RRUH,QF,QWKLVFDVHUHSUHVHQWDWLYHVRIVHYHUDOHOHFWULFDO
FRQWUDFWRUV PHW LQ 3LWWVEXUJK IRU WKH SXUSRVH RI DOORFDWLQJ HOHFWULFDO FRQVWUXFWLRQ
SURMHFWVWKURXJKELGULJJLQJ7KHVFKHPHIROORZHGWKLVSDWWHUQ$IWHUWKHFRQWUDFWRUV
SUHVHOHFWHG WKH ORZELGGHU WKH ORZELGGHU¶V UHSUHVHQWDWLYHZRXOGFRQWDFW WKHRWKHU
ILUPVDQGLQIRUPWKHPRIWKHDPRXQWWKDWHDFKVKRXOGELGWKHUHE\HQVXULQJWKDWKLV
ILUP¶VELGZRXOGEHWKHORZHVW7KHFRQVSLUDWRUVPRQLWRUHGWKHDOORFDWLRQVWRHQVXUH




 "Market Division0DUNHW GLYLVLRQ VFKHPHV DUH DJUHHPHQWV LQ ZKLFK FRPSHWLWRUV
GLYLGH PDUNHWV DPRQJ WKHPVHOYHV  ,Q VXFK VFKHPHV FRPSHWLQJ ILUPV DOORFDWH
VSHFLILFFXVWRPHUVRU W\SHVRI FXVWRPHUV SURGXFWVRU WHUULWRULHV DPRQJ WKHPVHOYHV
)RU H[DPSOH RQH FRPSHWLWRU ZLOO EH DOORZHG WR VHOO WR RU ELG RQ FRQWUDFWV OHW E\
FHUWDLQFXVWRPHUVRUW\SHVRIFXVWRPHUV,QUHWXUQKHRUVKHZLOOQRWELGRQFRQWUDFWV
OHW E\ FXVWRPHUV DOORFDWHG WR WKH RWKHU FRPSHWLWRUV  ,Q RWKHU VFKHPHV FRPSHWLWRUV
DJUHH WRVHOO WRFXVWRPHUV LQFHUWDLQJHRJUDSKLFDUHDVDQGUHIXVH WRVHOO WRRUTXRWH
LQWHQWLRQDOO\ KLJK SULFHV WR FXVWRPHUV LQ JHRJUDSKLF DUHDV DOORFDWHG WR FRQVSLUDWRU
FRPSDQLHV$QH[DPSOHRIJHRJUDSKLFPDUNHWGLYLVLRQLVIRXQGLQ8QLWHG6WDWHVY
3RUWVPRXWK 3DYLQJ &RUS
  ,Q WKLV FDVH VHYHUDO FRUSRUDWLRQV DQG FRUSRUDWH
HPSOR\HHVZHUH LQGLFWHG LQ FRQQHFWLRQZLWK D JHRJUDSKLFPDUNHW GLYLVLRQ VFKHPH
(YLGHQFHSUHVHQWHGDWWULDOGLVFORVHGWKDWWKHGHIHQGDQWVFRQVSLUHGWRGLYLGHELGGLQJ
RQ SXEOLF FRQWUDFWV DFFRUGLQJ WR JHRJUDSKLF WHUULWRULHV LQ WKH 7LGHZDWHU DUHD RI









$SSHDOV GHVFULEHG WKH LOOHJDO DUUDQJHPHQW LQ WKLV FDVH DV HJUHJLRXVO\ FRQWUDU\ WR
YLWDOFRPSHWLWLRQ«7KHFRXUWH[SODLQHGWKDWVXFKDJUHHPHQWVQRWRQO\DEROLVK
IDLU FRPSHWLWLRQ EXW DOVR KDYH D QHJDWLYH LPSDFW XSRQ WKH TXDOLW\ RI SURGXFWV DQG









ZKLFK LQYROYHG DQXQODZIXO DJUHHPHQW DPRQJ
FRPSHWLWRUVWRUHVWUDLQWUDGHUHJDUGLQJDELGGLQJSURFHVVLQLWLDWHGE\WKH7H[DV+LJKZD\
’HSDUWPHQW  7KH +LJKZD\ ’HSDUWPHQW LVVXHG DQ LQYLWDWLRQ WR ELG RQ VHDO FRDW ZRUN
LQYROYLQJ VHYHUDO PLOHV RI LQWHUVWDWH KLJKZD\ ORFDWHG SULPDULO\ LQ *LOOHVSLH &RXQW\
7H[DV7KH’HIHQGDQW&RUSRUDWLRQZDVFRQYLFWHGRIELGULJJLQJDQGWKHFRQYLFWLRQZDV
DIILUPHG RQ DSSHDO  7KH&RXUW RI$SSHDOV UHMHFWHG WKH GHIHQGDQW¶V FRQWHQWLRQ WKDW LWV
FRQGXFWGLGQRWVXIILFLHQWO\DIIHFWLQWHUVWDWHFRPPHUFHWRVXSSRUWDFRQYLFWLRQ7KHFRXUW
REVHUYHG WKDW ZRUN ZDV GRQH RQ SDUWV RI 86 +LJKZD\  ZKLFK LV MRLQHG ZLWK
,QWHUVWDWH+LJKZD\LQWZRORFDWLRQV0RUHRYHUVHYHUDORXWRIVWDWHFDUVSDVVHGRYHU
WKH VHDO FRDWHG VHFWLRQ RI KLJKZD\ RQ D GDLO\ EDVLV  7KH FRXUW DOVR REVHUYHG WKDW WKH
GHIHQGDQWSXUFKDVHGKHDY\HTXLSPHQWIURPPDQXIDFWXUHUV LQRWKHUVWDWHV WRGRWKH MRE
7KH FRXUW H[SODLQHG WKDW WKH ELG ULJJLQJ FRQVSLUDF\ « DIIHFWHG FRPSHWLWLRQ LQ WKH
LQWHUVWDWH PDUNHWLQJ RI KHDY\ HTXLSPHQW EHFDXVH HTXLSPHQW VXSSOLHUV ZHUH IRUFHG WR
EDUJDLQZLWKDFRQWUDFWRUZKR«SRVVHVVHGDPRQRSROLVWLFSRVLWLRQDVDEX\HURUOHVVHH
RI WKH HTXLSPHQW 7KH FRXUW UXOHG WKDW WKHVH IDFWRUV VXEVWDQWLDOO\ DIIHFWHG LQWHUVWDWH
FRPPHUFH
8QLWHG6WDWHVY1LSSRQ3DSHU,QGXVWULHV&R/7’
 LVDOVR LQVWUXFWLYH  ,Q WKH
’HIHQGDQW &RPSDQ\ ZDV LQGLFWHG E\ D IHGHUDO JUDQG MXU\ IRU DOOHJHG SULFH IL[LQJ
UHJDUGLQJ WKHUPDO ID[ SDSHU  7KLV LOOHJDO FRQGXFW WRRN SODFH HQWLUHO\ LQ -DSDQ  7KH
LQGLFWPHQW DOOHJHG WKDW WKH ’HIHQGDQW &RUSRUDWLRQ D -DSDQHVH FRPSDQ\ PHW ZLWK













H[SODLQHG WKDW UXOLQJ DQ\ RWKHU ZD\ ZRXOG FUHDWH SHUYHUVH LQFHQWLYHV IRU WKRVH ZKR




NQRZOHGJH RI WKH FRQVSLUDF\ LQWHQWLRQDOO\ UHVWULFWHG WR WKH FRQVSLUDWRUV DORQH
1HYHUWKHOHVV REVHUYDQW SXEOLF SXUFKDVLQJ DJHQWV DUH LQ D SRVLWLRQ WR DOHUW ODZ
















WKHLU LOOHJDO DJUHHPHQWV KLGGHQ RFFDVLRQDO VOLSV RU FDUHOHVVQHVV PD\ EH D WLSRII WR














«RUVLPLODUKDQGZULWLQJ W\SHIDFHRUVWDWLRQHU\« 7KLV LQGLFDWHV WKDW WKH
GHVLJQDWHG ORZ ELGGHU PD\ KDYH SUHSDUHG VRPH RU DOO RI WKH ORVLQJ YHQGRU
V
ELG





x 6WDWHPHQWV E\ D ELGGHU WKDW D SDUWLFXODU ELG 
EHORQJV













7KH *HQHUDO /DZV RI0DVVDFKXVHWWV DOVR SURKLELW FRQVSLUDFLHV WKDW DUH LQ UHVWUDLQW RI
WUDGH$Q\FRUSRUDWLRQWKDWNQRZLQJO\YLRODWHV0DVVDFKXVHWWVODZLQWKLVUHJDUGVKDOO
EHSXQLVKHGE\D ILQHQRW H[FHHGLQJRQHKXQGUHG WKRXVDQGGROODUV« RU LI DQ\RWKHU
SHUVRQ E\ D ILQH QRW H[FHHGLQJ WZHQW\ILYH WKRXVDQG GROODUV RU E\ LPSULVRQPHQW QRW
H[FHHGLQJ RQH \HDU RU ERWK  &ULPLQDO DFWLRQV RI WKLV QDWXUH DUH EURXJKW E\ WKH
0DVVDFKXVHWWV $WWRUQH\ *HQHUDO  0DVVDFKXVHWWV¶V DQWLWUXVW ODZV GR QRW DSSO\ WR



















WKH\ FRXOG EHFRPH WDUJHWV RI XQODZIXO DWWHPSWV WR FRUUXSWO\ LQIOXHQFH WKHLU RIILFLDO
FRQGXFW  7KH0DVVDFKXVHWWV /HJLVODWXUH DWWHPSWHG WRPLQLPL]H WKH OLNHOLKRRG RI VXFK
FRUUXSWDFWLRQE\HQDFWLQJ0*/F$LQ7KLVVWDWXWHLVFRPPRQO\UHIHUUHGWR
DV WKH &RQIOLFW RI ,QWHUHVW /DZ DQG LW DSSOLHV WR FRUUXSW DFWLRQV HQJDJHG LQ E\ VWDWH
FRXQW\DQGPXQLFLSDOSXEOLFRIILFLDOVDQGHPSOR\HHV$FFRUGLQJWRWKH0DVVDFKXVHWWV




HPSOR\PHQW LQ DQ\ VWDWH RU PXQLFLSDO DJHQF\  7KH ODZ FRYHUV IXOO DQG SDUW WLPH
HPSOR\HHV DQG DSSOLHV WR SHUVRQV ZKR DUH SDLG DQG XQSDLG  7KH &RPPLVVLRQ KDV
GHFODUHGIRUH[DPSOHWKDWSHUVRQVZKRVHUYHDVXQSDLGPHPEHUVRIORFDOWRZQRUFLW\
ERDUGVRUFRPPLVVLRQV«DUHFRYHUHGE\WKHODZ6LPLODUO\SHUVRQVDSSRLQWHGE\
PXQLFLSDO OHDGHUV WRVHUYHRQDVSHFLDODGYLVRU\FRPPLWWHH WRPDNH UHFRPPHQGDWLRQV
RQ D VSHFLILF LVVXH DUH FRYHUHG DOVR $FFRUGLQJ WR WKH&RPPLVVLRQ >S@HRSOHZKR
ZRUNDVFRQVXOWDQWVRURQDQLQWHUPLWWHQWEDVLVZLWKPXQLFLSDOLWLHVDUHJHQHUDOO\FRYHUHG
DVZHOO>8@QSDLGPHPEHUVRIVWDWHFRPPLVVLRQVDUHVWDWHHPSOR\HHVDVDUHSULYDWH




RIILFLDOV 7KH EULEHU\ VHFWLRQ RI WKH VWDWXWH SURKLELWV SHUVRQV IURP FRUUXSWO\ JLYLQJ
RIIHULQJ RU SURPLVLQJ VRPHWKLQJ RI YDOXH WR SXEOLF HPSOR\HHV IRU WKH SXUSRVH RI
LQIOXHQFLQJ RIILFLDO DFWV RU WR LQIOXHQFH WKHP WR FRPPLW RU DLG LQ FRPPLWWLQJ« DQ\
IUDXGRQWKHFRPPRQZHDOWKRUDQ\VWDWHFRXQW\RUPXQLFLSDODJHQF\«/LNHZLVH
WKH ODZ SURKLELWV DQ\ VWDWH FRXQW\ RU PXQLFLSDO HPSOR\HH IURP FRUUXSWO\ VHHNLQJ
GHPDQGLQJDFFHSWLQJRUUHFHLYLQJVRPHWKLQJRIYDOXHLQUHWXUQIRUEHLQJLQIOXHQFHG

















«   8SRQ FRQYLFWLRQ YLRODWRUV RI WKH EULEHU\ VWDWXWH PD\ EH SXQLVKHG E\
LPSULVRQPHQWRIXS WR WKUHH\HDUV LQVWDWHSULVRQRUXS WR WZRDQGRQHKDOI\HDUV LQD
KRXVHRIFRUUHFWLRQ0RQHWDU\ILQHVRIXSWRGROODUVPD\DOVREHLPSRVHGXSRQ
EULEHU\VWDWXWHYLRODWRUV
$ FODVVLF H[DPSOH RI DQ DSSOLFDWLRQ RI WKH 0DVVDFKXVHWWV EULEHU\ VWDWXWH LV IRXQG LQ
&RPPRQZHDOWK Y %RUDQV  ,Q -DQXDU\  :LOOLDP 5HLQVWHLQ WKH QHZO\ HOHFWHG
PD\RURI WKHFLW\RI5HYHUHKLUHG’DYLG%RUDQVKLVIRUPHUFDPSDLJQPDQDJHUDV WKH
FLW\SXUFKDVLQJDJHQW$WWKLVWLPH5HYHUHZDVEXLOGLQJWKHQHZFLW\KLJKVFKRRO,QDQ
HIIRUW WR FRQWUDFW IRU LQWHULRU GHVLJQ VHUYLFH IRU WKH QHZ VFKRRO 6LPRQ 6KDULJLDQ WKH
RZQHURIDQLQWHULRUGHVLJQILUPPHWZLWK5REHUW7RELQD6XIIRON&RXQW\GHSXW\VKHULII
DQGDSDUWLFLSDQWLQWKHFULPLQDOVFKHPH’XULQJWKHPHHWLQJ7RELQDVNHG6KDULJLDQKRZ
PXFKPRQH\KH FRXOGNLFNEDFN LI KH UHFHLYHG WKH LQWHULRU GHVLJQ FRQWUDFW  6KDULJLDQ
RIIHUHGWRNLFNEDFN7RELQLQVWUXFWHGKLPWRVXEPLWDELGIRUWKHMREDQGVHQGLW
WR%RUDQV  6KDULJLDQµV ILUPZDV DZDUGHG WKH FRQWUDFW DQG KH NLFNHG EDFN  WR
SXEOLFRIILFLDOVLQFOXGLQJWKHPD\RU
/DWHU 5HLQVWHLQ KDG D PHHWLQJ ZLWK 6KDULJLDQ DQG DVNHG KLP KRZ PXFK SURVSHFWLYH




RI LQWHULRU IXUQLVKLQJV DQG HTXLSPHQW IRU WKH KLJK VFKRRO >DQG@ « LQWHUYLHZHG
SURVSHFWLYH YHQGRUV  6KDULJLDQ VROLFLWHG YHQGRU NLFNEDFNV GXULQJ WKHVH LQWHUYLHZV
7KHYHQGRUVZHUHWROGWKDWWKHNLFNEDFNVWRWKHPD\RUZHUHWREHGLVJXLVHGDVFDPSDLJQ
FRQWULEXWLRQV%RUDQVZDVNHSWFRQVWDQWO\LQIRUPHGRI6KDULJLDQ¶VDFWLYLWLHVDQG%RUDQV
ODWHU UHTXHVWHG DQG UHFHLYHG IURP 6KDULJLDQ
V DVVRFLDWH D GXSOLFDWH OLVW FRQWDLQLQJ WKH
SURPLVHGSD\RIIVE\YDULRXVYHQGRUV





LW %RUDQV H[SUHVVHGZRUU\ WKDW 6KLHUVZRXOG EH WKH VROH ELGGHU RQ WKH VWDJH FXUWDLQV















%RUDQVZDV ODWHU LQGLFWHG IRUVHYHUDOYLRODWLRQVRI0*/F$E 7ZRRI WKH
FKDUJHV SHUWDLQHG WR%RUDQV¶ UHFHLSW RI NLFNEDFNV IRU WKHPD\RU IURP DQ HPSOR\HH RI
6KDULJLDQ¶V FRPSDQ\ 2WKHU FKDUJHV LQFOXGHG XQODZIXO SD\PHQWV PDGH E\ 6KLHUV






FRQVWLWXWHG WKH ILQDO LQVWDOOPHQW RI 6KDULJLDQ




7KH &RXUW DOVR REVHUYHG WKDW DOWKRXJK %RUDQV GLG QRW SHUVRQDOO\ UHFHLYH DQ\WKLQJ RI
YDOXHIURPDQ\YHQGRUKHQHYHUWKHOHVVZDVDQDFWLYHSOD\HULQWKHLOOHJDOVFKHPH)RU
H[DPSOH%RUDQVWROG6KHLUVWKDWKH%RUDQVKDGVSRNHQZLWK5HLQVWHLQDQGWKH
NLFNEDFN ZRXOG EH 
DFFHSWDEOH
 >WR 5HLQVWHLQ@  )XUWKHUPRUH QRWZLWKVWDQGLQJ WKDW
6KLHUVVXEPLWWHGDODWHELGRQRQHFRQWUDFWDQGDKLJKELGRQWKHRWKHU%RUDQVVWDWHGWKDW
KH ZRXOG JHW WKH FRQWUDFWV DQ\ZD\ EHFDXVH KH KDG DJUHHG WR WKH NLFNEDFN VFKHPH
)LQDOO\ WKH &RXUW QRWHG WKDW DIWHU 6KLHUV ZDV DZDUGHG WKH WZR FRQWUDFWV %RUDQV
UHSHDWHGO\LQVLVWHGWKDW6KLHUVFRPSOHWHKLVNLFNEDFNSD\PHQWV7KH&RXUWFRQFOXGHG
E\VWDWLQJWKDWXQGHU WKHEULEHU\VWDWXWH LW LVVLPSO\QRWQHFHVVDU\ WKDWDSXEOLFRIILFHU
SHUVRQDOO\UHFHLYHDQ\WKLQJRIYDOXH7KH&RXUWVWDWHGWKDWWKHVWDWXWHFOHDUO\SURKLELWV




D FRQQHFWLRQ EHWZHHQ WKH JLIW DQG DQ RIILFLDO DFW  7KLV VHFWLRQ RI WKH VWDWXWH LV
FRPPRQO\ UHIHUUHG WR DV WKH ‡JUDWXLW\ VWDWXWH· DQG LW SURKLELWV JLYLQJ RU SURPLVLQJ


















SHUIRUPDQFHRIDQRIILFLDODFWYLRODWHG WKH‡JUDWXLW\ VWDWXWH·E\ UHFHLYLQJVRPHWKLQJRI
VXEVWDQWLDOYDOXH  ,Q WKH >6WDWH(WKLFV@&RPPLVVLRQ LVVXHGDQ$GYLVRU\ZKLFK
HVWDEOLVKHG 
VXEVWDQWLDO YDOXH









SHUYLRODWLRQRI WKHFRQIOLFW ODZ  ,QDGGLWLRQ WKH&RPPLVVLRQPD\EULQJDFLYLODFWLRQ





ZKLFKSURKLELWV WKHJLYLQJ WR DQG UHFHLYLQJRI JUDWXLWLHV E\ IHGHUDO RIILFLDOV %RWK WKH
)HGHUDO JUDWXLW\ VWDWXWH DQG WKH 0DVVDFKXVHWWV JUDWXLW\ VWDWXWH FRQWDLQ ODQJXDJH
SURKLELWLQJ UHFHLSW E\ SXEOLF RIILFLDOV RI JLIWV FRQQHFWHG ZLWK RIILFLDO DFWV DOUHDG\
SHUIRUPHG RU WR EH SHUIRUPHG E\ VXFK RIILFLDOV 7KLV VWDWXWRU\ ODQJXDJH VXJJHVWV WKH
QHHGWRHVWDEOLVKDVSHFLILFQH[XVRUOLQNEHWZHHQWKHJLIWDQGDQRIILFLDODFW
,Q D UHFHQW FDVH 6FDFFLD Y 6WDWH (WKLFV &RPPLVVLRQWKH 6XSUHPH -XGLFLDO &RXUW RI
0DVVDFKXVHWWV KDV UXOHG WKDW LQ RUGHU WR HVWDEOLVK D YLRODWLRQ RI WKH 0DVVDFKXVHWWV
JUDWXLW\ VWDWXWH SURVHFXWRUV PXVW HVWDEOLVK D OLQN EHWZHHQ D JUDWXLW\ SURYLGHG WR D
SXEOLF RIILFLDO DQG DQ RIILFLDO DFW 7KH 0DVVDFKXVHWWV 6WDWH (WKLFV &RPPLVVLRQ















DQG KH ILOHG DQ DSSHDO ZLWK WKH 6XSHULRU &RXUW  7KH 6XSHULRU &RXUW DIILUPHG WKH
&RPPLVVLRQ¶V UXOLQJ 5HSUHVHQWDWLYH6FDFFLD DSSHDOHG WR WKH 6XSUHPH -XGLFLDO&RXUW
ZKLFKYDFDWHGWKHORZHUFRXUW¶VGHFLVLRQSHUWDLQLQJWRWKHJUDWXLW\VWDWXWHDQGUXOHGWKDW
WKHVWDWXWHUHTXLUHVSURRIRIDOLQNEHWZHHQWKHJUDWXLW\DQGDQRIILFLDODFW,QUHDFKLQJLWV









H[SODLQHG WKDW WKLV HYLGHQFHFRXOG LQFOXGHPDQ\ IDFWRUV VXFKDVWKH VXEMHFWPDWWHURI
SHQGLQJOHJLVODWLRQDQGLWVLPSDFWRQWKH>JLIW@JLYHUWKHRXWFRPHRISDUWLFXODUYRWHVWKH
WLPLQJRIWKHJLIW>LQUHODWLRQWRIDYRUDEOHYRWHV@DQGFKDQJHVLQDYRWLQJSDWWHUQ«






















7KH &RXUW REVHUYHG WKDW WKH EULEHU\ VHFWLRQ UHTXLUHV WKH SURVHFXWLRQ WR SURYH WKDW WKH SHUSHWUDWRU KDG
FRUUXSWLQWHQWZKLOHWKHJUDWXLW\VHFWLRQGRHVQRW7KH&RXUWQRWHGWKDW>E@ULEHU\DOVRW\SLFDOO\LQYROYHVD














7KH *LIWV IURP OHJLVODWLYH DJHQWV VWDWXWH FRPPRQO\ UHIHUUHG WR DV WKH JLIW VWDWXWH
VSHFLILFDOO\SURKLELWVSXEOLFRIILFLDOVDQGSXEOLFHPSOR\HHVIURPVROLFLWLQJRUDFFHSWLQJ
JLIWV IURP OHJLVODWLYH DJHQWV ZKHQ WKH JLIWV KDYH DQ DJJUHJDWH YDOXH RI RQH KXQGUHG
GROODUV RUPRUH LQ D FDOHQGDU \HDU$ ‡OHJLVODWLYH DJHQW· LV GHILQHG WR LQFOXGH DQ\
SHUVRQZKR IRU FRPSHQVDWLRQ RU UHZDUG GRHV DQ\ DFW WR SURPRWH RSSRVH RU LQIOXHQFH
OHJLVODWLRQ«RU>DFWV@WRLQIOXHQFHWKHGHFLVLRQRIDQ\PHPEHURIWKHH[HFXWLYHEUDQFK
ZKHUHVXFKGHFLVLRQFRQFHUQV OHJLVODWLRQ   ‡3XEOLFHPSOR\HH·XQGHU WKHVWDWXWH LV
GHILQHGDVDQ\SHUVRQZKRKROGVDPDMRUSROLF\PDNLQJSRVLWLRQLQDJRYHUQPHQWDOERG\
«  DQG ‡SXEOLF RIILFLDO· LQFOXGHV DOO SHUVRQV ZKR KROG SXEOLF RIILFH DIWHU EHLQJ
VHOHFWHG LQ D VWDWH HOHFWLRQ  7KH WHUP ‡
JLIW
 PHDQV D SD\PHQW HQWHUWDLQPHQW «
VHUYLFHVRUDQ\WKLQJRIYDOXH«7KHWHUPH[FOXGHVDSROLWLFDOFRQWULEXWLRQUHSRUWHG








JROI IURP OHJLVODWLYH DJHQWV ZKR UHSUHVHQWHG WKH LQVXUDQFH DQG WREDFFR LQGXVWULHV
6FDFFLD DUJXHG WKDW GLQQHUV DQG URXQGV RI JROI SDLG IRU E\ OREE\LVWV GLG QRWPHHW WKH
GHILQLWLRQRIDJLIW LQ WKHFRQWH[WRI WKHVWDWXWH 7KH6XSUHPH-XGLFLDO&RXUWGLVDJUHHG

ZLWK LQWHQW WR LQIOXHQFH DQ RIILFLDO DFW  ,Q WKLV LQVWDQFH WKH GLVWLQFWLRQ EHWZHHQ D EULEH DQG D JUDWXLW\
EHFRPHVEOXUUHGDQGLWEHFRPHVGLIILFXOWWRFRQFHSWXDOO\GLVWLQJXLVKEHWZHHQWKHWZR,QERWKVLWXDWLRQV
VRPHWKLQJRIYDOXHLVSURYLGHGWRDSXEOLFRIILFLDO IRU WKHSXUSRVHRI LQIOXHQFLQJDIXWXUHRIILFLDODFW  ,W









WKH FRXUWV RI WKH FRPPRQZHDOWK  6HFWLRQ O GHILQHV ‡PDMRU SROLF\ PDNLQJ SRVLWLRQ· WR LQFOXGH WKH


























)HGHUDO ODZSURKLELWVEULEHU\ LQFRQQHFWLRQZLWK VWDWHRU ORFDOJRYHUQPHQW HQWLWLHV WKDW
UHFHLYH IHGHUDO IXQGV  6SHFLILFDOO\7LWOH 86&$ DSSOLHV WR EULEHU\ZKLFK LV
OLQNHGWRVWDWHRUORFDOJRYHUQPHQWHQWLWLHVZKLFKUHFHLYHLQDQ\RQH\HDUSHULRGEHQHILWV
LQ H[FHVV RI  XQGHU D IHGHUDO SURJUDP  7KH IHGHUDO SURJUDPV LQFOXGH JUDQWV
FRQWUDFWVVXEVLGLHVORDQVJXDUDQWHHVLQVXUDQFHRURWKHUIRUPVRIIHGHUDODVVLVWDQFH
7KHVWDWXWHSURKLELWVHPSOR\HHVRIDFRYHUHGHQWLW\IURPVROLFLWLQJGHPDQGLQJDFFHSWLQJ
RU DJUHHLQJ WR DFFHSW VRPHWKLQJ RI YDOXH ZLWK WKH LQWHQWLRQ RI EHLQJ LQIOXHQFHG RU
UHZDUGHGLQFRQQHFWLRQZLWKDQ\EXVLQHVVWUDQVDFWLRQRUVHULHVRIWUDQVDFWLRQV«RI






3URIHVVRU %URZQ %RVWRQ &ROOHJH /DZ 6FKRRO KDV H[SUHVVHG WKH RSLQLRQ WKDW >W@KLV
VXUSULVLQJO\ OLWWOHNQRZQ VWDWXWH LV RQ WKH ZD\ WR EHFRPLQJ D IDYRULWH WRRO RI IHGHUDO
SURVHFXWRUV GHDOLQJ ZLWK VWDWH DQG ORFDO FRUUXSWLRQ  ,W KDV EHHQ XVHG E\ IHGHUDO














IXQGV  ,Q -XQH  $OEDQ\ &RXQW\ ERXJKW QHZ YHKLFOHV DW WKH .HDUQH\ )RUG
GHDOHUVKLSDQGDVSDUWRI WKHGHDO WUDGHGVHYHUDO&RXQW\RZQHGFDUV &R\QHKDGXVHG





RZQHU¶VVRQ WKDW WKH&RXQW\ZRXOGVRRQEH LQYLWLQJELGVRQDQHZFDU IRUKLVRIILFLDO
XVH +H H[SUHVVHG WKH GHVLUH IRU D 0HUFXU\ 6DEOH DQG LGHQWLILHG VHYHUDO VSHFLILF
FKDUDFWHULVWLFVWKDWWKHQHZFDUVKRXOGKDYH2Q-XO\WKH&RXQW\LVVXHGDQLQYLWDWLRQ
IRUELGV IRU WKHQHZFDU 3UHYLRXVO\RQ -XQH WKH.HDUQH\GHDOHUVKLS DFWLQJRQ WKH
LQIRUPDWLRQ SURYLGHG E\ &R\QH SODFHG DQ RUGHU IRU D YHKLFOH WKDW KDG WKH H[DFW
VSHFLILFDWLRQV&R\QHKDGGHVFULEHGWR.HDUQH\7KH&RXQW\RSHQHGWKHELGVRQ-XO\
DQG WKH ORZELGZDVDOPRVWGROODUV ORZHU WKDQ WKH.HDUQH\ELG 1HYHUWKHOHVV LW
ZDVUHMHFWHGEHFDXVHLWIDLOHGWRPHHW&R\QH¶VVSHFLILFUHTXLUHPHQWV,QVWHDGWKH&RXQW\
DFFHSWHG WKH.HDUQH\ ELG $OEDQ\&RXQW\ UHFHLYHG RYHU PLOOLRQ LQ IHGHUDO IXQGV
LQEXWQRQHRILWZDVVSHFLILHGIRUWKHSXUFKDVHRI&RXQW\YHKLFOHV
&R\QH ILOHG DQ DSSHDO RI KLV FRQYLFWLRQ DQG DUJXHG WKDW  GLG QRW DSSO\ WR KLV
VLWXDWLRQEHFDXVH WKH IHGHUDO IXQGVSURYLGHG WR WKH&RXQW\ZHUHQRW HDUPDUNHG IRU WKH
SXUFKDVH RI &RXQW\ YHKLFOHV  7KH FRXUW UHMHFWHG WKLV DUJXPHQW DQG DIILUPHG KLV
FRQYLFWLRQ  7KH FRXUW VWDWHG WKDW LQ RUGHU WR VXVWDLQ D FRQYLFWLRQ XQGHU  WKH










0DULR 6DOLQDV ZDV D ’HSXW\ 6KHULII LQ +LGDOJR &RXQW\ 7H[DV  +LV FRGHIHQGDQW
%ULJLGR0DUPROHMRZDVWKH&RXQW\6KHULII,Q+LGDOJR&RXQW\DJUHHGWRDFFHSW
IHGHUDO SULVRQHUV LQWR LWV MDLO V\VWHP  ,Q UHWXUQ WKH860DUVKDOV 6HUYLFH IXUQLVKHG D
IHGHUDOJUDQW WRWKH&RXQW\IRU MDLOUHQRYDWLRQDQGDJUHHGWRUHPXQHUDWH WKH&RXQW\IRU











SHU PRQWK IRU VHYHUDO PRQWKV IURP %HOWUDQ IRU DOORZLQJ %HOWUDQ WR UHFHLYH VSHFLDO
VHSDUDWHYLVLWVIURPKLVZLIHDQGKLVJLUOIULHQG%HOWUDQDOVRJDYH6DOLQDVWZRH[SHQVLYH








EULEHU\SURKLELWLRQV WREULEHVRIIHUHG WR VWDWH DQG ORFDO RIILFLDOV HPSOR\HGE\ DJHQFLHV
UHFHLYLQJIHGHUDOIXQGV
1RWZLWKVWDQGLQJ WKDW WKH&RXUW GHFLGHG WKDW IHGHUDO IXQGV QHHG QRW EH DIIHFWHG E\ WKH
EULEH WKH &RXUW FRQFOXGHG LWV RSLQLRQ ZLWK ODQJXDJH FUHDWLQJ VRPH GRXEW DERXW LWV
DSSOLFDELOLW\ WR IXWXUH FDVHV  )RU H[DPSOH WKH &RXUW VWDWHG WKDW LW GLG QRW KDYH WR
FRQVLGHUZKHWKHUFDOOVIRUVRPHRWKHUNLQGRIFRQQHFWLRQEHWZHHQDEULEHDQGWKH
H[SHQGLWXUH RI IHGHUDO IXQGV IRU LQ WKLV FDVH WKH EULEHZDV UHODWHG WR WKH KRXVLQJ RI D




7KH &RXUW¶V XVH RI WKLV OLPLWLQJ ODQJXDJH PD\ VLJQDO WKH &RXUW¶V FRQFHUQ WKDW
LQGLVFULPLQDWH DSSOLFDWLRQ RI  WR VWDWH DQG ORFDO EULEHU\ FDVHV PD\ UDLVH
FRQVWLWXWLRQDO TXHVWLRQV LQ VLWXDWLRQV LQZKLFK WKH RQO\ IHGHUDO FRQQHFWLRQ LQYROYHV WKH





*LYHQ WKHVHFRQVWLWXWLRQDO FRQFHUQVDQG WKH OLPLWLQJ ODQJXDJHRI WKH6XSUHPH&RXUW LQ















ZKLFK H[WHQGV EH\RQG WKH SURYLVLRQ RI IHGHUDO IXQGV WR WKH JRYHUQPHQWDO DJHQF\
LQYROYHG  )RU H[DPSOH LQ8QLWHG 6WDWHV Y 6DQWRSLHWUR WKH GHIHQGDQW WKH IRUPHU
0D\RURI:DWHUEXU\&RQQHFWLFXWZDVFRQYLFWHGRIUHFHLYLQJEULEHVLQYLRODWLRQRI
6SHFLILFDOO\ 0D\RU -RVHSK 6DQWRSLHWUR DQG RWKHU FLW\ RIILFLDOV ZHUH FRQYLFWHG IRU
DFFHSWLQJ ODUJHDPRXQWVRIPRQH\ IURPUHDOHVWDWHGHYHORSHUV LQ UHWXUQ IRU LQIOXHQFLQJ
VHYHUDOFLW\FRPPLVVLRQVDQGGHSDUWPHQWVWRDFWIDYRUDEO\UHJDUGLQJFHUWDLQGHYHORSPHQW
SURMHFWV ’XULQJWKHWLPHIUDPHRI WKH LQGLFWPHQW WKH&LW\UHFHLYHGVXEVWDQWLDO IHGHUDO
PRQH\IRUSURMHFWVZLWKLQWKHVFRSHRIDXWKRULW\RIWKHVHDJHQFLHV
7KH&RXUW RI$SSHDOV UHLQVWDWHG6DQWRSLHWUR¶V FRQYLFWLRQ WKDW KDGEHHQYDFDWHGE\ WKH
ORZHUFRXUW,QVRGRLQJWKHFRXUWIROORZHGWKH6XSUHPH&RXUW¶VKROGLQJLQ6DOLQDVDQG
UXOHGWKDWWKHEULEHGLGQRWKDYHWRGLUHFWO\DIIHFWWKHGLVEXUVHPHQWRURWKHUXVHRIIHGHUDO
IXQGV 1H[W WKH FRXUW IRFXVHG RQ ODQJXDJH LQ 6DOLQDVZKLFK LQGLFDWHG WKDW ZDV
FRQVWLWXWLRQDO EHFDXVH WKH EULEH LQ WKDW FDVH 







7KH FRXUW SXUSRUWLQJ WR IROORZ WKH 6XSUHPH &RXUW¶V OHDG LQ 6DOLQDV FUHDWHG D
UHTXLUHPHQW WKDW WKH EULEH PXVW EH D WKUHDW WR WKH LQWHJULW\ DQG SURSHU RSHUDWLRQ RI D
IHGHUDO SURJUDP EHIRUH  FDQEH FRQVWLWXWLRQDOO\ DSSOLHG  7KH FRXUW H[DPLQHG WKH
HYLGHQFH LQ WKLV FDVH DQG REVHUYHG WKDW IHGHUDO IXQGV ZHUH SURYLGHG IRU :DWHUEXU\
KRXVLQJ DQG XUEDQ GHYHORSPHQW SURJUDPV DQG WKH EULEHV FRQFHUQHG UHDO HVWDWH
WUDQVDFWLRQVZLWKLQWKHSXUYLHZRIDJHQFLHVDGPLQLVWHULQJIHGHUDOIXQGV«7KHFRXUW
UXOHG WKDW WKHQHFHVVDU\ OLQNEHWZHHQ WKHSD\RIIVDQG WKHLQWHJULW\RI IHGHUDOO\ IXQGHG
SURJUDPV>ZDV@VDWLVILHG
%ULEHU\RI6WDWHDQG/RFDO2IILFLDOV7KH7UDYHO$FW





















$FW· 7KH ODZPDNHV LWDIHGHUDOFULPH WR WUDYHOLQ LQWHUVWDWH«FRPPHUFHRUXVH
WKH PDLO RU DQ\ IDFLOLW\ LQ LQWHUVWDWH « FRPPHUFH ZLWK LQWHQW WR « GLVWULEXWH WKH
SURFHHGV RI DQ\ XQODZIXO DFWLYLW\ RU« >WR@ SURPRWH PDQDJH HVWDEOLVK FDUU\ RQ RU
IDFLOLWDWH « DQ\ XQODZIXO DFWLYLW\  7KH VWDWXWH IXUWKHU UHTXLUHV SURRI WKDW WKH
GHIHQGDQWWKHUHDIWHUSHUIRUPHGRUDWWHPSWHGWRSHUIRUPWKHDERYHGHVFULEHGDFWLYLWLHV
7KH WHUP‡XQODZIXODFWLYLW\· LQFOXGHVDPRQJRWKHU WKLQJVEULEHU\ LQYLRODWLRQRIVWDWH
ODZZKHUH WKH FULPH LV FRPPLWWHG 9LRODWRUVRI WKLV VWDWXWH IDFH DPD[LPXPSULVRQ
WHUPRIQRWPRUHWKDQILYH\HDUVLQIHGHUDOSULVRQ
7KLV VWDWXWH KDV EHHQ XVHG WR SURVHFXWH SXEOLF RIILFLDOV LQ 0DVVDFKXVHWWV RQ VHYHUDO
RFFDVLRQV  )RU H[DPSOH LQ 8QLWHG 6WDWHV Y $UUXGD -RKQ $UUXGD WKH ([HFXWLYH
’LUHFWRU RI WKH )DOO 5LYHU +RXVLQJ $XWKRULW\ )5+$ DQG (GZDUG 5LQJODQG DQ
HPSOR\HH RI WKH 0DVVDFKXVHWWV ’HSDUWPHQW RI &RPPXQLW\ $IIDLUV 0’&$ ZHUH
FRQYLFWHG RI 7UDYHO $FW YLRODWLRQV LQ FRQQHFWLRQ ZLWK D VFKHPH WR REWDLQ NLFNEDFNV
UHJDUGLQJUHQRYDWLRQZRUNRQ)5+$SURSHUWLHV,QWKLVFDVH5LQJODQGPHWVHYHUDOWLPHV
ZLWK:LOOLDP+DPPRQG DQG5REHUW2OVKHYHU WZR HPSOR\HHV RI DQ DUFKLWHFWXUDO ILUP
NQRZQDV+DPPRQG$VVRFLDWHV7KLVILUPKDGSUHYLRXVO\FRQWUDFWHGZLWKWKH)5+$WR
SURYLGH DUFKLWHFWXUDO VHUYLFHV LQ FRQQHFWLRQ ZLWK UHQRYDWLRQ ZRUN IRU WKUHH )5+$
SURMHFWV WKDW ZHUH EHLQJ IXQGHG E\ 0’&$  3ULRU WR WKHVH PHHWLQJV WKH +DPPRQG
HPSOR\HHV KDG DOUHDG\ EULEHG VRPH )5+$ HPSOR\HHV LQ FRQQHFWLRQ ZLWK RWKHU ZRUN
WKH\SHUIRUPHGDQGKDGDJUHHGWRIXUWKHUNLFNEDFNVLQFRQQHFWLRQZLWKWKHWKUHHSURMHFWV
PHQWLRQHG DERYH  +DPPRQG$VVRFLDWHV SUHSDUHG WKH SODQV DQG VSHFLILFDWLRQV IRU WKH
SURMHFWVDQGFRQYLQFHGD1HZ<RUNFRPSDQ\NQRZQDV3DUNZD\:LQGRZV,QFWRELGRQ




WKH ORZ ELGGHU  7KH ORZ ELGGHU ZDV GLVTXDOLILHG IRU DOOHJHGO\ QRW FRQIRUPLQJ WR
VSHFLILFDWLRQV,QIDFWWHVWLPRQ\HOLFLWHGDWWULDOLQGLFDWHGWKDWWKHORZELGGHUQHYHUKDGD
OHJLWLPDWHFKDQFH3ULRUWRVWDUWLQJZRUN3DUNZD\ZDVXQDEOHWRSHUIRUPRQWKHFRQWUDFW




















LQ UHWXUQ IRU NLFNEDFNV  $UUXGD UHFHLYHG  IRU VLJQLQJ WKH FKDQJH RUGHU DQG D
















 7KH FRXUW FRQFOXGHG WKDW WKHUH ZDV VXIILFLHQW HYLGHQFH WKDW 5LQJODQG
SHUIRUPHGDQDFW LQIXUWKHUDQFHRI WKHEULEHDIWHU LWZDVSDLGE\IDFLOLWDWLQJSDVVDJHRI
WKH SKRQ\ SDSHUZRUN WKURXJK WKH 0’&$ V\VWHP  )XUWKHUPRUH WKH FRXUW H[SODLQHG
‡5LQJODQG¶VPHUHDFFHSWDQFHRIWKHPRQH\ZDVDVXIILFLHQWRYHUWDFWIROORZLQJWKHWUDYHO
DFFHSWDQFH LV DQ DFW WDNHQ LQ IXUWKHUDQFH RI WKH GLVWULEXWLRQ RI WKH SURFHHGV RI DQ
XQODZIXO EULEHU\ VFKHPH·  7KH FRXUW UXOHG WKDW 5LQJODQG¶V FRQGXFW YLRODWHG WKH







EXW VWDWHG ‡$UUXGD RYHUORRNV WKDW WKLV LV H[DFWO\ ZKDW D EULEHU\ VFKHPH XQGHU













,QF 0(, UHFHLYHG WZR QRELG FRQWUDFWV IURP WKH 1HZ %HGIRUG 0DVVDFKXVHWWV
5HGHYHORSPHQW$XWKRULW\1%5$3ULRUWRWKHDZDUGRIWKHFRQWUDFWV7KRPDV*UDKDP
0(,
V 3UHVLGHQW RIIHUHG WR SD\ %DSWLVWD ([HFXWLYH ’LUHFWRU RI WKH 1%5$ 
GROODUVLQUHWXUQIRUUHFHLYLQJWKHFRQWUDFWV%DSWLVWDDFFHSWHGDQG*UDKDPSURSRVHGIRXU
VHSDUDWH SD\PHQWV WKDW ZRXOG EH IRUZDUGHG E\ FKHFNV VHQW WKURXJK WKH 8QLWHG 6WDWHV
PDLO *UDKDP FKDUJHG WKH SD\PHQWV WR XQUHODWHG0HULGLDQ MREV DQGPDGH WKH FKHFNV












« ·  WR YLRODWH WKH RWKHU SURYLVLRQV RI WKH $FW  )DFLOLWLHV LQ LQWHUVWDWH FRPPHUFH







7UDYHO$FW 2WKHU IHGHUDO FLUFXLWV KDYH UXOHG WKDW SXUHO\ LQWUDVWDWH XVH RI WKHPDLOVZKHQ FRXSOHGZLWK
SURRIWKDWWKHRWKHUHOHPHQWVRIWKHVWDWXWHKDYHEHHQYLRODWHGLVDYLRODWLRQRIWKH7UDYHO$FW 6HH8QLWHG





 WK &LU   7KH VWDWXWH ZDV DPHQGHG WR UHDG ‡:KRHYHU « XVHV WKHPDLO RU DQ\ IDFLOLW\ LQ
LQWHUVWDWH«FRPPHUFH«· ,GDWTXRWLQJ86& 7KLVFKDQJHLQODQJXDJHVXJJHVWVD
FRQJUHVVLRQDOLQWHQWWRWUHDWWKHPDLOVHSDUDWHO\IURPRWKHUSRWHQWLDOLQWHUVWDWHIDFLOLWLHV$)HGHUDO’LVWULFW


















$FFRUGLQJ WR WKH 8QLYHUVLW\ RI ’D\WRQ /DZ5HYLHZ WKH +REEV$FW KDV EHFRPH WKH










FRXUWV KDG PDLQWDLQHG GLIIHULQJ LQWHUSUHWDWLRQV RI H[WRUWLRQ E\ SXEOLF RIILFLDOV 
XQGHU
FRORURIRIILFLDO ULJKW






RI H[WRUWLRQ XQGHU FRORU RI RIILFLDO ULJKW
  ,Q RWKHU ZRUGV WKH JRYHUQPHQW KDG WR

 7KRPDV $ 6HFUHVW %ULEHU\ (TXDOV ([WRUWLRQ 7KH 6XSUHPH &RXUW 5HIXVHV 7R 0DNH ,QGXFHPHQW $






LQWHUVWDWHFRPPHUFH LVDOO WKDW LV UHTXLUHG WRSODFHDQH[WRUWLRQDWHVFKHPHZLWKLQ WKHUHDFKRI WKH+REEV
$FW)RUH[DPSOHLQ8QLWHG6WDWHVY$WFKHVRQ)GWK&LU FLWLQJ86Y+X\QK
 )G   WK &LU  WKH FRXUW VWDWHG ‡>W@R HVWDEOLVK D GH PLQLPLV HIIHFW RQ LQWHUVWDWH








SURYH WKDW WKH RIILFLDO GHPDQGHG UHTXHVWHG RU DIILUPDWLYHO\ LQGXFHG DQRWKHU SHUVRQ WR
PDNHDQLOOHJDOSD\PHQW
,QWKH8QLWHG6WDWHV6XSUHPH&RXUWUHVROYHGWKLVGLVDJUHHPHQWEHWZHHQWKHIHGHUDO
FLUFXLW FRXUWV UHJDUGLQJ ZKHWKHU PHUH DFFHSWDQFH RI D FRUUXSW SD\PHQW E\ D SXEOLF




DQ DWWHPSW WR UH]RQH ODQG IRU UHVLGHQWLDO SXUSRVHV 7KH FRQYHUVDWLRQV ZHUH VHFUHWO\
UHFRUGHG E\ WKH DJHQW  (YHQWXDOO\ WKH DJHQW JDYH (YDQV  LQ FDVK DQG D FKHFN
SD\DEOHWR(YDQV¶FDPSDLJQLQWKHDPRXQWRI(YDQVUHSRUWHGWKHFKHFNRQKLV
VWDWHFDPSDLJQGLVFORVXUHIRUPEXWIDLOHGWRUHSRUW WKHUHFHLSWRI WKHFDVKRQWKDWIRUP
+H DOVR IDLOHG WR UHSRUW WKH FDVK SD\PHQW RQ KLV IHGHUDO WD[ UHWXUQ  7KHUH ZDV QR
HYLGHQFHWKDW(YDQVPDGHDQH[SUHVVSURPLVHWRDVVLVWWKHDJHQWLQWKHUH]RQLQJHIIRUW
(YDQVZDV LQGLFWHGE\D IHGHUDOJUDQG MXU\IRU+REEV$FWH[WRUWLRQDQGDQ LQFRPH WD[
YLRODWLRQ +HZDVFRQYLFWHGRQERWKFKDUJHV ’XULQJ WKH WULDO(YDQVFODLPHG WKDW WKH
SD\PHQWZDVDFDPSDLJQFRQWULEXWLRQ $W WKHFRQFOXVLRQRI WKH WULDO WKH MXGJH
LQIRUPHG WKH MXU\ WKDW WKH\FRXOGUHWXUQDJXLOW\YHUGLFWRQ WKHH[WRUWLRQFKDUJH LI WKH\




KDV NQRZOHGJH WKDW WKH SD\PHQW LV EHLQJ IXUQLVKHG LQ UHWXUQ IRU D VSHFLILF UHTXHVWHG
H[HUFLVH RI KLV RIILFLDO SRZHU  7KH FRXUW VWDWHG WKDW WKH RIILFLDO LV QRW UHTXLUHG WR
LQGXFHWKHRIIHURIDSD\PHQWEHIRUHDYLRODWLRQFDQRFFXU
7KH6XSUHPH&RXUWDFFHSWHGWKHFDVHIRUUHYLHZDQGDIILUPHG7KH&RXUWVWDWHGWKDWWKH




«  7KH &RXUW UXOHG WKDW QR VXFK GHPDQG RU UHTXHVW IURP WKH SXEOLF RIILFLDO LV
UHTXLUHG 7KH&RXUW REVHUYHG WKDW DOWKRXJK(YDQV GLG QRW LQLWLDWH WKH WUDQVDFWLRQ KLV
DFFHSWDQFHRIWKHEULEHFRQVWLWXWHGDQLPSOLFLWSURPLVHWRXVHKLVRIILFLDOSRVLWLRQWRVHUYH
WKHLQWHUHVWVRIWKHEULEHJLYHU7KH&RXUWFRQFOXGHGE\UXOLQJWKDWDFRORURIRIILFLDO














SURVHFXWLRQV WKH JRYHUQPHQW PXVW QRW RQO\ SURYH WKDW WKH SXEOLF RIILFLDO UHFHLYHG D
EHQHILW WKDW KH ZDV QRW HQWLWOHG WR EXW DOVR WKDW WKH SURYLGHU RI WKH EHQHILW UHFHLYHG





ZDV DQ HOHFWHG PHPEHU RI WKH :HVW 9LUJLQLD +RXVH RI ’HOHJDWHV  7KH +RXVH RI





VSRQVRU WKHELOO /DWHU0F&RUPLFN WROG WKH OREE\LVW WKDW KLV UHHOHFWLRQ FDPSDLJQZDV
FRVWO\ DQG WKDW WKH IRUHLJQGRFWRUV KDGQRW FRQWDFWHGKLP  7KH OREE\LVW VXEVHTXHQWO\
PDGHIRXUSD\PHQWV WR0F&RUPLFNLQ7KHILUVW WZRSD\PHQWVZHUHPDGHRQ WKH
VDPH GD\ DQG WRWDOHG  GROODUV  1RQH ZHUH OLVWHG E\ 0F&RUPLFN DV FDPSDLJQ
FRQWULEXWLRQVDQGQRQHZHUHUHSRUWHGRQKLVIHGHUDOWD[UHWXUQ6WDWHODZSURKLELWHG
FDPSDLJQ FRQWULEXWLRQV LQ H[FHVV RI ILIW\ GROODUV  ,Q WKH VSULQJ RI WKH IROORZLQJ \HDU
0F&RUPLFNVSRQVRUHGWKHUHTXHVWHGOHJLVODWLRQZKLFKZDVSDVVHG6KRUWO\DIWHUWKHELOO
SDVVHG0F&RUPLFNUHFHLYHGDQDGGLWLRQDOSD\PHQW
0F&RUPLFN ZDV ODWHU FKDUJHG ZLWK  FRXQWV RI YLRODWLQJ WKH FRORU RI RIILFLDO ULJKW
H[WRUWLRQSURYLVLRQRIWKH+REEV$FW’XULQJWULDOWKHMXU\ZDVLQVWUXFWHGWKDWLWFRXOG
ILQG 0F&RUPLFN JXLOW\ RI H[WRUWLRQ LI LW FRQFOXGHG WKDW WKH SD\PHQWV ZHUH PDGH WR
0F&RUPLFNZLWK WKHEHOLHI WKDWKLVRIILFLDODFWLRQZRXOGEH LQIOXHQFHGDQG LIKHNQHZ
WKDWWKH\ZHUHPDGHEDVHGRQWKDWEHOLHI7KLVFKDUJHGLGQRWUHTXLUHWKHMXU\WRILQGWKDW
0F&RUPLFNPDGH DQ H[SUHVV SURPLVH WR DVVLVW WKH GRFWRUV LQ UHWXUQ IRU WKH SD\PHQWV
7KH MXU\ UHWXUQHG D JXLOW\ YHUGLFW RQ RQH FRXQW RI H[WRUWLRQ DQG WKH&RXUW RI$SSHDOV
DIILUPHG
7KH6XSUHPH&RXUWDFFHSWHGWKHFDVHIRUUHYLHZDQGUHYHUVHG7KH&RXUWREVHUYHGWKDW
WKH $PHULFDQ SROLWLFDO V\VWHP KDV WUDGLWLRQDOO\ SHUPLWWHG FDPSDLJQ FRQWULEXWLRQV WR
ILQDQFHFDPSDLJQV7KH&RXUWVWDWHGWKDWKROGLQJHOHFWHGRIILFLDOVFULPLQDOO\UHVSRQVLEOH
IRU H[WRUWLRQ VLPSO\ EHFDXVH RIILFLDO DFWLRQV DSSHDU WR FRLQFLGH ZLWK VROLFLWDWLRQ DQG
UHFHLSW RI FDPSDLJQ FRQWULEXWLRQV ZLWKRXW PRUH LV QRW ZKDW &RQJUHVV LQWHQGHG LQ
HQDFWLQJ WKH +REEV $FW  $FFRUGLQJO\ WKH &RXUW UXOHG WKDW UHFHLSW RI FDPSDLJQ
FRQWULEXWLRQVFDQEHYLHZHGDVH[WRUWLRQXQGHUWKHFRORURIULJKWSURYLVLRQRIWKH+REEV





SHUIRUPRUQRW WRSHUIRUPDQRIILFLDO DFW· :LWK WKLV ODQJXDJH WKH&RXUW FUHDWHG DQ
H[SUHVV TXLG SUR TXR UHTXLUHPHQW LQ +REEV $FW SXEOLF FRUUXSWLRQ FDVHV LQYROYLQJ
FDPSDLJQFRQWULEXWLRQV
7KUHH-XVWLFHVGLVVHQWHGIURPWKHH[SUHVVSURPLVHUHTXLUHPHQWDQGVWDWHGWKDWWKHUHLVQR






DQG D  FKHFN IURP DQ XQGHUFRYHU )%, DJHQW DIWHU GLVFXVVLQJ ZLWK WKH DJHQW KLV
LQWHUHVW LQ KDYLQJ D SLHFH RI SURSHUW\ UH]RQHG  7KH FKHFN ZDV SD\DEOH WR (YDQV¶
FDPSDLJQ DQGKH UHSRUWHG LW RQ KLV FDPSDLJQ GLVFORVXUH IRUP +H IDLOHG WR UHSRUW WKH
FDVK SD\PHQW RQ KLV GLVFORVXUH IRUP DQG KLV IHGHUDO LQFRPH WD[ UHWXUQ  1RQHWKHOHVV
DIWHUEHLQJLQGLFWHGIRU+REEV$FWH[WRUWLRQXQGHUFRORURIRIILFLDO ULJKWKHFODLPHGDW
WULDO WKDW WKHHQWLUHSD\PHQWZDVDFDPSDLJQFRQWULEXWLRQ $W WKHFRQFOXVLRQRI
WKHWULDOWKHMXGJHLQVWUXFWHGWKHMXU\WKDWDJXLOW\YHUGLFWZDVDSSURSULDWHLIWKH\IRXQG




FRQYLFWHG DQG ODWHU DUJXHG EHIRUH WKH 6XSUHPH &RXUW WKDW WKH MXU\ LQVWUXFWLRQ GLG QRW
SURSHUO\GHVFULEHWKHTXLGSURTXRUHTXLUHPHQWIRUFRQYLFWLRQLI WKHMXU\IRXQGWKDW WKH
SD\PHQWZDVDFDPSDLJQFRQWULEXWLRQ
7KH6XSUHPH&RXUWDIILUPHG WKHFRQYLFWLRQDQGFRQFOXGHG WKDW WKH LQVWUXFWLRQVDWLVILHG
WKH TXLG SUR TXR UHTXLUHPHQW RI0F&RUPLFN ‡EHFDXVH WKH RIIHQVH LV FRPSOHWHG DW WKH
WLPHZKHQWKHSXEOLFRIILFLDOUHFHLYHVDSD\PHQWLQUHWXUQIRUKLVDJUHHPHQWWRSHUIRUP
VSHFLILFRIILFLDODFWV«·7KH&RXUWGLGQRWPHQWLRQDQ\QHHGWRILQGWKDW(YDQVPDGH
DQ H[SUHVV SURPLVH WR WDNH RIILFLDO DFWLRQ LQ UHWXUQ IRU WKH SD\PHQW  7KH &RXUW QH[W
VWDWHG‡>Z@HKROG WRGD\ WKDW WKH*RYHUQPHQWQHHGRQO\VKRZWKDWDSXEOLFRIILFLDOKDV
REWDLQHGDSD\PHQWWRZKLFKKHZDVQRWHQWLWOHGNQRZLQJWKDWWKHSD\PHQWZDVPDGHLQ
UHWXUQIRURIILFLDODFWV·
7KH &RXUW ZKLOH QRW H[SUHVVO\ RYHUUXOLQJ 0F&RUPLFN DSSHDUV WR KDYH GLVFDUGHG
0F&RUPLFN¶VH[SUHVVRUH[SOLFLWSURPLVHTXLGSURTXRUHTXLUHPHQW  ,Q IDFWDWDQRWKHU
SODFHLQWKHRSLQLRQWKH&RXUWVWDWHGWKDW(YDQV¶DFFHSWDQFHRIWKHEULEHFRQVWLWXWHGDQ










7KH &RXUW VHHPV WR EH VD\LQJ WKDW D FRORU RI RIILFLDO ULJKW H[WRUWLRQ YLRODWLRQ FDQ EH
SURYHQ HYHQ LQ WKH FDPSDLJQ FRQWULEXWLRQ FRQWH[WZKHQ WKH RIILFLDO DFFHSWV D EHQHILW
NQRZLQJ WKDW RIILFLDO DFWLRQRU LQDFWLRQ LV H[SHFWHG LQ UHWXUQ 7KLV GHFLVLRQ RSHQV WKH
GRRU IRU FRORURIRIILFLDO ULJKWSURVHFXWLRQVZLWKRXW WKHQHHG IRUSURRI WKDW WKHRIILFLDO
H[SUHVVO\ SURPLVHG RIILFLDO DFWLRQ LQ UHWXUQ IRU WKH EHQHILW UHFHLYHG  ,Q RWKHU ZRUGV
SURRIRIDTXLGSURTXRFDQEH LQIHUUHGRU LPSOLHG IURP WKHFLUFXPVWDQFHVRI WKHFDVH
LQFOXGLQJDFFHSWDQFHRIDEHQHILWZLWKNQRZOHGJHRIZKDWLVH[SHFWHGLQUHWXUQ
-XVWLFH.HQQHG\ZURWHDFRQFXUULQJRSLQLRQLQ(YDQVLQZKLFKKHH[SUHVVHGKLVYLHZWKDW







QRW UHTXLUHG  0RUHRYHU WKH &RXUW VWDWHG ‡IXOILOOPHQW RI WKH TXLG SUR TXR LV QRW DQ
HOHPHQWRIWKHRIIHQVH·
)ROORZLQJ (YDQV VHYHUDO IHGHUDO DSSHOODWH FRXUWV KDYH EHHQ IDFHG ZLWK WKH LVVXH RI
ZKHWKHUSURRIRIDQH[SUHVVSURPLVHIURPDSXEOLFRIILFLDOWRGRRUUHIUDLQIURPGRLQJDQ
RIILFLDO DFW LV QHFHVVDU\ IRU D +REEV DFW YLRODWLRQ  )RU H[DPSOH LQ8QLWHG 6WDWHV Y
%UDGOH\ -DFNLH0DWWLVRQ WKH&KLHI RI 6WDII IRU WKH0D\RU RI1HZDUN1HZ -HUVH\
SURYLGHG:LOOLDP%UDGOH\DSULYDWHILQDQFLDOFRQVXOWDQWZLWKDVVLVWDQFHZLWKUHVSHFWWR
WZRFLW\FRQWUDFWVLQUHWXUQIRUFRUUXSWSD\PHQWV6SHFLILFDOO\0DWWLVRQUHIHUUHG%UDGOH\
WR*UHDW:HVW D FRPSDQ\ VHHNLQJ D&LW\ FRQWUDFW WR SURYLGH D GHIHUUHG FRPSHQVDWLRQ
SODQ WR &LW\ HPSOR\HHV  %UDGOH\ EHFDPH D FRQVXOWDQW IRU *UHDW :HVW DQG 0DWWLVRQ
SURYLGHGKLPZLWKLQVLGHLQIRUPDWLRQWKDWDLGHG*UHDW:HVWLQREWDLQLQJWKHFRQWUDFWZLWK
WKH&LW\0DWWLVRQDOVRVXJJHVWHGWRDQRWKHUFRPSDQ\VHHNLQJDQLQVXUDQFHFRQWUDFWZLWK






0DWWLVRQZDV VHQWHQFHG WRPRQWKV FRQILQHPHQW DQG%UDGOH\ UHFHLYHGPRQWKV LQ
MDLO 7KHGHIHQGDQWVDSSHDOHGRQ WKHJURXQG WKDW WKH ORZHUFRXUW UHIXVHG WRXVHD MXU\
LQVWUXFWLRQZKLFKUHTXLUHGWKHMXU\WRILQGWKDWWKHGHIHQGDQWVPDGHDQH[SUHVVDJUHHPHQW
WKDW 0DWWLVRQ ZRXOG WDNH RIILFLDO DFWLRQ LQ UHWXUQ IRU LOOHJDO SD\PHQWV IURP %UDGOH\
,QVWHDGWKHORZHUFRXUWWROGWKHMXU\WKDWDYLRODWLRQRFFXUVLIDSXEOLFRIILFLDOH[SOLFLWO\






LQIRUPHG WKDWLW LVVXIILFLHQW LI WKHSXEOLFRIILFLDOXQGHUVWDQGV WKDWKH LVH[SHFWHGDVD
UHVXOW RI D SD\PHQW WR H[HUFLVH SDUWLFXODU NLQGV RI LQIOXHQFH RU WR GR FHUWDLQ WKLQJV
FRQQHFWHGZLWKKLVRIILFH
7KH &RXUW RI $SSHDOV DIILUPHG WKH FRQYLFWLRQV DQG DSSURYHG WKH ORZHU FRXUW¶V MXU\
FKDUJH 7KHFRXUWIRFXVHGXSRQ WKH6XSUHPH&RXUW¶VKROGLQJ LQ(YDQVZKLFKUHTXLUHG
SURRIWKDWDSXEOLFRIILFLDOREWDLQHGDSD\PHQWZLWKNQRZOHGJHWKDWLWZDVPDGHLQUHWXUQ
IRU RIILFLDO DFWLRQ  7KH FRXUW UXOHG WKDW WKH JRYHUQPHQW SURYHG WKH TXLG SUR TXR
UHODWLRQVKLSWKRXJKLWGLGQRWVKRZDQGGLGQRWKDYHWRVKRZWKDWWKHGHIHQGDQWVKDGDQ





E\ IHGHUDO SURVHFXWRUV WR EULQJ H[WRUWLRQ FKDUJHV DJDLQVW FRUUXSW VWDWH DQG ORFDO SXEOLF
RIILFLDOV7KH+REEV$FWGHILQHVH[WRUWLRQWRPHDQ‡REWDLQLQJRISURSHUW\IURPDQRWKHU
ZLWKKLVFRQVHQWLQGXFHGE\ZURQJIXOXVHRIDFWXDORUWKUHDWHQHGIRUFHYLROHQFHRUIHDU
« ·  )HDU RI HFRQRPLF ORVV UHTXLUHV SURRI WKDW WKH GHIHQGDQW LQGXFHG FRUUXSW
SD\PHQWVE\PHDQVRI WKUHDWV RI HFRQRPLFKDUP WR WKHYLFWLP LI WKH SD\PHQWV DUH QRW
PDGH$QH[DPSOHRIWKHIHDURIHFRQRPLFORVVSURYLVLRQRIWKH+REEV$FWLVIRXQGLQ
8QLWHG6WDWHVY&ROOLQV%LOO\&ROOLQVZDVWKHKXVEDQGRI.HQWXFN\*RYHUQRU0DUWKD





ILUP ’RQDOGVRQ /XINLQ DQG -HQHWWH ’/- ZDV FRQWDFWHG DQG LQIRUPHG WKDW IRU D





SDUWQHUVKLSV LQ RUGHU WR REWDLQ SD\RIIV IURP FRPSDQLHV GRLQJ EXVLQHVV ZLWK WKH VWDWH
’/-HPSOR\HHVLQYHVWHGLQWRWKHKRUVHSDUWQHUVKLSVDIWHUEHLQJQDPHGWKHOHDG
PDQDJHU RQ WKH PLOOLRQ ERQG LVVXH 2WKHU ILUPV VHHNLQJ EXVLQHVVZLWK WKH VWDWH











DQ DSSHDO RI WKH FRQYLFWLRQ DQG WKH&RXUW RI$SSHDOV DIILUPHG  7KH FRXUW VWDWHG WKDW
>I@RUSXUSRVHVRIWKH+REEV$FWH[WRUWLRQE\ZURQJIXOXVHRIIHDUHQFRPSDVVHVWKUHDWV
RIHFRQRPLFORVV7KHFRXUWUXOHGWKDWWKHHYLGHQFHSUHVHQWHGDWWULDOZDVVXIILFLHQWWR
HVWDEOLVK WKDW ’/- DFWHG RXW RI IHDU WKDW ZLWKRXW WKH SD\PHQWV WKH\ FRXOG ORVH WKH
RSSRUWXQLW\ WR REWDLQ JRYHUQPHQW FRQWUDFWV LQ WKH VWDWH  7KH FRXUW H[SODLQHG WKDW




WKDW ’/- UHFHLYHG D FOHDU PHVVDJH WKDW LQ RUGHU WR FRPSHWH IRU ERQG EXVLQHVV LQ
.HQWXFN\WKH\ZRXOGKDYHWRSD\WKHJDWHNHHSHU%LOO&ROOLQV
0$,/$1’:,5()5$8’)(’(5$/9,2/$7,216
)HGHUDO SURVHFXWRUV KDYH IUHTXHQWO\ XVHG WKH IHGHUDO PDLO DQG ZLUH IUDXG VWDWXWHV WR
SURVHFXWHVWDWHDQGORFDORIILFLDOVZKREHFRPHLQYROYHGLQFRUUXSWDFWLYLWLHVIRUSHUVRQDO




FRPPXQLFDWLRQV LQIXUWKHUDQFHRI WKHVFKHPH  ,Q WKHFRUUXSWLRQRISXEOLFRIILFLDOV¶
FRQWH[W WKH WHUP VFKHPH WR GHIUDXG LQFOXGHV D VFKHPH E\ D SXEOLF RIILFLDO WR GHSULYH
FLWL]HQVRIKLVKHUMXULVGLFWLRQRIWKHLQWDQJLEOHFRPPRQODZULJKWWRKRQHVWDQGIDLWKIXO
VHUYLFHV3XEOLFRIILFLDOVKDYHDQREOLJDWLRQWRDFWDVWUXVWHHVIRUWKHFLWL]HQVWKDWWKH\
UHSUHVHQW DQG DV VXFK KDYH D FRPPRQ ODZ ILGXFLDU\ GXW\ WR DFW KRQHVWO\ RQ WKHLU







  VW&LU   ,W VKRXOG EH QRWHG WKDW &RQJUHVV DPHQGHG WKHPDLO IUDXG VWDWXWH   LQ
6HSWHPEHU  WR LQFOXGH WKH XVH RI SULYDWH RU FRPPHUFLDO LQWHUVWDWH FDUULHUV WR IXUWKHU WKH VFKHPH WR
GHIUDXG
,GDW ,QDPRUHUHFHQWGHFLVLRQLQYROYLQJ6DZ\HU8QLWHG6WDWHVY6DZ\HU )G





&RXUW LQ0F1DOO\Y8QLWHG6WDWHV86UXOHG WKDWGLGQRWH[WHQGWR WKHVHVFKHPHV
EHFDXVH WKHPDLO IUDXGVWDWXWHZDV LQWHQGHGE\&RQJUHVV WRFRYHUGHSULYDWLRQRI WDQJLEOHSURSHUW\ ULJKWV
DORQH  &RQJUHVV TXLFNO\ UHDFWHG WR0F1DOO\ E\ HQDFWLQJ  86&   ZKLFK GHFODUHG XQODZIXO
IUDXGXOHQW VFKHPHV WR GHSULYH FLWL]HQV RI WKHLU LQWDQJLEOH ULJKW WR KRQHVW VHUYLFHV  7KH )LUVW &LUFXLW




GXW\  ’HFLVLRQVPDGH E\ WKHVH RIILFLDOVPXVW EHPDGH LQ WKH EHVW LQWHUHVWV RI WKH






RIKLVGXWLHV«RU« >VHFRQGO\@ WKHRIILFLDO FDQ IDLO WR GLVFORVH D FRQIOLFW RI LQWHUHVW
UHVXOWLQJ LQ SHUVRQDO JDLQ   :LWK UHVSHFW WR WKH LPSURSHU LQIOXHQFHPHWKRG WKLV
ZRXOGLQFOXGHFODVVLFTXLGSURTXREULEHU\ZKHUHDOHJLVODWRUZDVSDLGIRUDSDUWLFXODU
GHFLVLRQRUDFWLRQDQGDPRUHJHQHUDOL]HGSDWWHUQRIJLIWVQRWFRQQHFWHGGLUHFWO\ZLWK
DQ\ SDUWLFXODU DFWLRQ  7KH SXUSRVH RI WKH ODWWHUZRXOG EH WR FRD[ RQJRLQJ IDYRUDEOH
RIILFLDODFWLRQLQGHURJDWLRQRIWKHSXEOLF
VULJKWWRLPSDUWLDORIILFLDOVHUYLFHV
8QGHU WKH IDLOXUH WR GLVFORVHPHWKRG WKH 

















E\ SXEOLF RIILFLDOV DOVR LQYROYH GLUHFW SHUVRQDO JDLQ E\ WKH RIILFLDOV LW LV QRW HVVHQWLDO WKDW WKH RIILFLDOV
EHQHILWSHUVRQDOO\IRUDQKRQHVWVHUYLFHVYLRODWLRQWRRFFXU )RUH[DPSOHLQ8QLWHG6WDWHVY6LOYDQR
)GVW&LU0F1HLOO WKH$FWLQJ%XGJHW’LUHFWRUIRUWKH&LW\RI%RVWRQSHUPLWWHGKLV
FORVH IULHQG 6LOYDQR WR EHFRPH DQ LQVXUDQFH FRQVXOWDQW RQ D &LW\ KHDOWK LQVXUDQFH FRQWUDFW ZLWKRXW
GLVFORVLQJWKDW6LOYDQRKDGDKLGGHQGHDOZLWKWKHRZQHURIWKH&RPSDQ\WKDWUHFHLYHGWKHQRELGFRQWUDFW
WR VKDUH LQ  RI WKH SURILWV  6LOYDQRPDGH RYHU PLOOLRQ GROODUV IURP WKH GHDO  7KH )LUVW &LUFXLW
DIILUPHG0F1HLOO¶VFRQYLFWLRQDQGGHFODUHG WKDW LWGLGQRWPDWWHUZKHWKHU0F1HLO UHFHLYHGDQ\SHUVRQDO
EHQHILWIURPKLVIDLOXUHWRGLVFORVHRUZKHWKHUWKH&LW\DFWXDOO\LQFXUUHGDQ\ORVV7KHFRXUWUXOHGWKDWWKH
ORVVWRWKH&LW\RI 0F1HLOO
VJRRGIDLWKVHUYLFHVDORQHHVWDEOLVKHVWKH>FULPH@ ,G /LNHZLVH LQ8QLWHG
6WDWHVY*UDQGPDLVRQ)GVW&LUWKHFRXUWRSLQHGWKDWDOWKRXJKWKHUHZDVQRHYLGHQFH
WKDW *UDQGPDLVRQ >D 1DVKXD 1HZ +DPSVKLUH $OGHUPDQ@ UHFHLYHG GLUHFW PRQHWDU\ EHQHILW IURP KLV
DFWLRQVWKHUHFDQEHOLWWOHGRXEWWKDWKH«GHSULYHGWKHFLWL]HQVRI1DVKXDRIKLVKRQHVWVHUYLFHV« ,GDW
*UDQGPDLVRQSXEOLFO\UHFXVHGKLPVHOIIURPWKHSURFHVVRIFKRRVLQJDFRQWUDFWRUWRUHQRYDWHDVFKRRO





















HDUO\  :LOOLDP 6DZ\HU ZDV D OREE\LVW IRU WKH -RKQ +DQFRFN /LIH ,QVXUDQFH
&RPSDQ\+DQFRFNGXULQJWKDWVDPHWLPHIUDPH)URPXQWLO6DZ\HUVSHQW
RYHU  GROODUV RQ:RRGZDUG  7KHPRQH\ ZDV VSHQW RQ GLQQHUV JROI DQG RWKHU
IRUPVRIHQWHUWDLQPHQWLQFOXGLQJDWULSWRWKH6XSHU%RZOLQ1HZ2UOHDQV’XULQJWKH
UHOHYDQW WLPH SHULRG:RRGZDUG¶V FRQGXFW RQ WKH ,QVXUDQFH &RPPLWWHH FRQIRUPHG LQ
PRVW LQVWDQFHV ZLWK +DQFRFN







LQWHQW WRSHUIRUPRIILFLDODFWV WRIDYRU+DQFRFN¶V OHJLVODWLYH LQWHUHVWV 7KHFRXUWVWDWHG
WKDW:RRGZDUG¶V LQWHQW FRXOG EH SURYHG E\ FLUFXPVWDQWLDO UDWKHU WKDQ GLUHFW HYLGHQFH
7KH FRXUW REVHUYHG WKDW :RRGZDUG NQHZ WKDW 6DZ\HU ZDV JLYLQJ KLP LWHPV RI
VXEVWDQWLDOYDOXHFRQWLQXLQJRYHUDORQJSHULRGRIWLPHKHNQHZWKDW6DZ\HUKDGDORQJ
WHUP RQJRLQJ LQWHUHVW LQ KLV RIILFLDO DFWV DQG WKDW KH KDG WKH DELOLW\ WR WDNH DFWLRQ
IDYRUDEOH WR+DQFRFN :RRGZDUG DOVR NQHZ WKDW KLV UHODWLRQVKLSZLWK 6DZ\HU EHJDQ
DIWHU KH EHFDPH D PHPEHU RI WKH ,QVXUDQFH &RPPLWWHH DQG WKDW WKH JLIWV LQFUHDVHG
VXEVWDQWLDOO\ VKRUWO\ DIWHU :RRGZDUG EHFDPH FKDLU RI WKH FRPPLWWHH WKDW KDQGOHG
LQVXUDQFHOHJLVODWLRQ )LQDOO\:RRGZDUGZDVDZDUHWKDW6DZ\HUZDVWUHDWLQJRWKHU
&RPPLWWHHPHPEHUV VLPLODUO\ DQG WKRVH OHJLVODWRUV KDG D EXVLQHVV UHODWLRQVKLS UDWKHU
WKDQ D SHUVRQDO IULHQGVKLS ZLWK 6DZ\HU  7KH FRXUW FRQFOXGHG WKDW :RRGZDUG NQHZ





WKH PDLOV RU ZLUHV WR IXUWKHU WKH IUDXGXOHQW VFKHPH QHHG RQO\ EH 
LQFLGHQWDO













6DZ\HU SDLG IRU :RRGZDUG¶V GLQQHUV DQG JROI RXWLQJV EXW :RRGZDUG GLG QRW
UHFLSURFDWH7KHFRXUWH[SODLQHGWKDWLI6DZ\HUDQG:RRGZDUGZHUHVXFKFORVHIULHQGV




DOWKRXJK KH ZDV UHTXLUHG WR GR VR  7KH FRXUW REVHUYHG WKDW :RRGZDUG KDG DQ
REOLJDWLRQSXUVXDQW WR0*/F%WRGLVFORVHDOOJLIWV WKDWKHRUKLV LPPHGLDWH
IDPLO\UHFHLYHGDJJUHJDWLQJPRUHWKDQSHU\HDUIURPOREE\LVWV:RRGZDUGIDLOHG
WR UHSRUW 6DZ\HU¶V JLIWV  0RUHRYHU WKH FRXUW QRWHG WKDW :RRGZDUG KDG D JHQHUDO




+DQFRFN HPSOR\HH IURP0DVVDFKXVHWWV WR )ORULGD IRU WKH SXUSRVH RI PDNLQJ D KRWHO





KRQHVW VHUYLFHV  7KH FRXUW REVHUYHG WKDW GHIHQGDQWV LQ WKHVH FDVHV GR QRW KDYH WR






5HJDUGLQJ PDLO IUDXG WKH FRXUW REVHUYHG WKDW LW ZDV UHDVRQDEO\ IRUHVHHDEOH IRU
:RRGZDUGWKDW6DZ\HUZRXOGUHFHLYHPDLOHGLQYRLFHVIRUFUHGLWFDUGSXUFKDVHVPDGHE\
6DZ\HU IRU KLP  7KH JRYHUQPHQW QHHG QRW SURYH WKDW WKH GHIHQGDQW XVHG WKH PDLO
KLPVHOI DV ORQJ DV LW ZDV UHDVRQDEO\ IRUHVHHDEOH WKDW WKH PDLO ZRXOG EH XVHG
1RQHWKHOHVV:RRGZDUGDUJXHGWKDWWKHVHPDLOLQJVZHUHQRWLQIXUWKHUDQFHRIWKHVFKHPH
EHFDXVH WKH\RFFXUUHG WKUHH WR IRXUZHHNVDIWHU6DZ\HUXVHGKLVFUHGLW FDUG WRSD\ IRU












XS WKH WDEIRU:RRGZDUG ,QVWHDG WKHFRXUW UXOHG WKDW WKHVFKHPH WRGHIUDXG LQ WKLV
FDVHZDVDFRQWLQXLQJRQH ODVWLQJIRUVHYHUDO\HDUV 6DZ\HUUHSHDWHGO\XVHGKLVFUHGLW
FDUGWRSURYLGH:RRGZDUGZLWKJLIWV7KHPDLOVZHUHXVHGVHYHUDOWLPHVRYHUWKH\HDUV





7KH IOLS VLGH RI WKH :RRGZDUG FDVH GLVFXVVHG DERYH LQYROYHV WKH ORQJ DQG WRUWXRXV
IHGHUDOSURVHFXWLRQRI:LOOLDP6DZ\HU6DZ\HUZDVDVHQLRUOREE\LVWIRUWKH+DQFRFN
/LIH ,QVXUDQFH&RPSDQ\ 2YHU DPXOWL\HDU SHULRG 6DZ\HU VSHQW LQ H[FHVV RI 
GROODUVRQJLIWV IRU0DVVDFKXVHWWV6WDWH5HSUHVHQWDWLYH)UDQFLV:RRGZDUG :RRGZDUG
ZDV WKH &KDLUPDQ RI WKH ,QVXUDQFH &RPPLWWHH IURP  WR  +H DOVR DFWHG
VLPLODUO\ ZLWK UHVSHFW WR RWKHU OHJLVODWRUV  6DZ\HU SDLG IRU QXPHURXV GLQQHUV JROI
RXWLQJV DQG RWKHU HQWHUWDLQPHQW IRU:RRGZDUG EHWZHHQ  DQG   ’XULQJ WKDW
VDPHWLPHIUDPH:RRGZDUG¶VRIILFLDODFWLRQVIUHTXHQWO\DQGFRQVLVWHQWO\VXSSRUWHGWKH
SRVLWLRQVRIWKHOLIHLQVXUDQFHLQGXVWU\





VWDWXWH· DQG0*/ F $  WKH ‡JUDWXLW\ VWDWXWH·  7KH JLIW VWDWXWH SURKLELWV D
OHJLVODWLYH DJHQW IURP JLYLQJ JLIWV WR D SXEOLF RIILFLDO ZKLFK DJJUHJDWH  RU PRUH
DQQXDOO\  7KH JUDWXLW\ VWDWXWH SURVFULEHV IXUQLVKLQJ D SXEOLF RIILFLDO DQ\WKLQJ RI
VXEVWDQWLDO YDOXH« IRU RU EHFDXVH DQ\ RIILFLDO DFW SHUIRUPHG RU WR EH SHUIRUPHG




IRU KRQHVW VHUYLFHV GHSULYDWLRQ LI WKH MXU\ FRQFOXGHG WKDW D YLRODWLRQ RI WKH VWDWH JLIW
VWDWXWHKDGRFFXUUHG7KHFRXUWGHWHUPLQHGWKHLQVWUXFWLRQWREHIDWDOO\IODZHGEHFDXVHLW




 ,G :RRGZDUGZDV DWWHPSWLQJ WR WDNH DGYDQWDJH RI WKH8QLWHG 6WDWHV 6XSUHPH &RXUW¶V GHFLVLRQ LQ














LQVWUXFWLRQ  7KH FRXUW FRQFOXGHG E\ QRWLQJ WKDW >L@Q JHQHUDO SURRI RI D VWDWH ODZ






DQG SOHG JXLOW\ WR D RQHFRXQW LQIRUPDWLRQ FKDUJLQJ KLP ZLWK KRQHVW VHUYLFHV PDLO
IUDXG  6DZ\HU ZDV VHQWHQFHG WR RQH\HDU SUREDWLRQ  ,Q  KH SHWLWLRQHG WKH 86
’LVWULFW&RXUWWKDWKLVJXLOW\SOHDEHYDFDWHGDQGKLVUHFRUGEHH[SXQJHGRQWKHEDVLVRI
WKH 86 6XSUHPH &RXUW¶V GHFLVLRQ LQ 8QLWHG 6WDWHV Y 6XQ’LDPRQG *URZHUV RI
&DOLIRUQLD 86    7KH’LVWULFW &RXUW JUDQWHG 6DZ\HU¶V SHWLWLRQ DQG
LVVXHGDZULWWHQRSLQLRQH[SODLQLQJLWV¶UDWLRQDOH7KH’LVWULFW&RXUWUHYLHZHGWKH6XQ
’LDPRQGGHFLVLRQZKLFKFRQVWUXHGWKHIHGHUDOJUDWXLW\VWDWXWH86&DQGKHOG
WKDW IHGHUDO SURVHFXWRUV PXVW SURYH D VSHFLILF OLQN EHWZHHQ D JUDWXLW\ UHFHLYHG E\ D
IHGHUDOSXEOLFRIILFLDODQGDQRIILFLDODFWE\WKHRIILFLDO7KH’LVWULFW&RXUWFRPSDUHGWKH
ODQJXDJH LQ WKH IHGHUDO JUDWXLW\ ODZ ZLWK WKH ODQJXDJH LQ WKH 0DVVDFKXVHWWV JUDWXLW\
VWDWXWH 0*/ F $  DQG FRQFOXGHG WKDW WKH 0DVVDFKXVHWWV VWDWXWH OLNHZLVH
UHTXLUHV SURRI RI D VSHFLILF OLQN EHWZHHQ WKH JUDWXLW\ DQG DQ RIILFLDO DFW RI D
0DVVDFKXVHWWV¶ SXEOLF RIILFLDO  7KH FRXUW UXOHG WKDW WKH LQIRUPDWLRQ WKDW 6DZ\HU SOHG




&LUFXLW &RXUW RI $SSHDOV  7KH )LUVW &LUFXLW UHYHUVHG DQG UHLQVWDWHG 6DZ\HU¶V
FRQYLFWLRQ  6DZ\HU FODLPHG WKDW WKH KRQHVW VHUYLFHVPDLO IUDXG LQIRUPDWLRQ WKDW KH











UHTXLUHG SURRI RI D OLQN EHWZHHQ WKH JUDWXLWLHV DQG VSHFLILF RIILFLDO DFWV  7KH FRXUW
UHMHFWHG WKLV FODLPDQGREVHUYHG WKDWSURRIRID VWDWH ODZYLRODWLRQ LVRQO\RQHPHWKRG
WKDW D IHGHUDO SURVHFXWRUPLJKW XVH WR DVVLVW LQ HVWDEOLVKLQJKRQHVW VHUYLFHVPDLO IUDXG
7KHFRXUWH[SODLQHGWKDWKRQHVWVHUYLFHVPDLOIUDXGSHUPLWVEXWGRHVQRWUHTXLUHSURRIRI
D YLRODWLRQ RI DQ\ VWDWH ODZ >E@HFDXVH WKH GXW\ RI KRQHVW VHUYLFHV RZHG E\ >VWDWH DQG
ORFDO@JRYHUQPHQWRIILFLDOV>DOVR@GHULYHVIURPILGXFLDU\GXWLHVDWFRPPRQODZ«
7KH FRXUW REVHUYHG WKDW WKH ’LVWULFW &RXUW ZDV LQ HUURU ZKHQ LW FRQFOXGHG WKDW WKH
LQIRUPDWLRQ XVHG WR FKDUJH 6DZ\HU ZDV VWUXFWXUHG WR UHTXLUH SURRI RI D VWDWH JUDWXLW\








LWZDV VXIILFLHQW WR VXSSRUW DPDLO IUDXG FRQYLFWLRQEDVHGXSRQ DQ HIIRUW E\6DZ\HU WR
GHSULYH0DVVDFKXVHWWVFLWL]HQVRIWKHLUFRPPRQODZULJKWWRWKHKRQHVWVHUYLFHVRIWKHLU









7KH *HQHUDO /DZV RI 0DVVDFKXVHWWV VSHFLILFDOO\ SURKLELW LQWHQWLRQDO IDOVH PDWHULDO
VWDWHPHQWV RU WKH RPLVVLRQ RU FRQFHDOPHQW RI D PDWHULDO IDFW LQ D ZULWWHQ
VWDWHPHQW LQ FRQQHFWLRQ ZLWK REWDLQLQJ VXSSOLHV VHUYLFHV RU FRQVWUXFWLRQ E\ DQ\
GHSDUWPHQW DJHQF\ RU SXEOLF LQVWUXPHQWDOLW\ RI WKH FRPPRQZHDOWK RU RI DQ\ SROLWLFDO
VXEGLYLVLRQWKHUHRI« /LNHZLVH WKH ODZSURVFULEHV WKHVXEPLVVLRQRIDPDWHULDO
ZULWLQJRUUHFRUGLQJWKDWLVIDOVHIRUJHGDOWHUHGRURWKHUZLVHODFNLQJLQDXWKHQWLFLW\LQ
FRQQHFWLRQZLWK D SXEOLF SURFXUHPHQW 7KH ODZ DGGLWLRQDOO\ IRUELGV WKH XVH RI DQ\
WULFN VFKHPH RU GHYLFH WKDW LV PLVOHDGLQJ LQ D PDWHULDO UHVSHFW LQ SXEOLF
SURFXUHPHQWV 7KH FULPLQDO SHQDOW\ IRUYLRODWLRQRI WKLV VWDWXWH LV D ILQH RI QRWPRUH
WKDQWHQ WKRXVDQGGROODUVRUE\ LPSULVRQPHQW LQ WKHVWDWHSULVRQIRUQRWPRUH WKDQILYH
\HDUVRULQWKHKRXVHRIFRUUHFWLRQIRUQRWPRUHWKDQWZRDQGRQHKDOI\HDUVRUERWK
7KH *HQHUDO /DZV RI WKH &RPPRQZHDOWK DOVR SURKLELW PDNLQJ IDOVH ILFWLWLRXV RU





,Q -XO\  WKH0DVVDFKXVHWWV /HJLVODWXUH HQDFWHG WKH ‡)DOVH &ODLPV ODZ·  7KLV
VWDWXWH SURKLELWV DPRQJ RWKHU WKLQJV IDOVH FODLPV WR WKH FRPPRQZHDOWK RU SROLWLFDO
VXEGLYLVLRQV WKHUHRI 7KH VWDWXWH SURYLGHV IRU FLYLO UDWKHU WKDQ FULPLQDO SHQDOWLHV  ,W
DXWKRUL]HVWKH$WWRUQH\*HQHUDOWREULQJDFLYLODFWLRQDJDLQVWDOOHJHGYLRODWRUV ,WDOVR
SHUPLWV SULYDWH FLWL]HQV WR VXH DOOHJHG YLRODWRUV RQ EHKDOI RI WKHPVHOYHV DQG WKH
FRPPRQZHDOWKRUDQ\SROLWLFDOVXEGLYLVLRQ
7KH*HQHUDO/DZV RI WKH&RPPRQZHDOWK SURKLELWPDNLQJ RU FDXVLQJ D IDOVH HQWU\ RU
RPLVVLRQ RI D WUXH HQWU\ LQ DQ\ ERRNV UHFRUG RU DFFRXQW VXEMHFW WR WKH SURYLVLRQV RI
VHFWLRQ WKLUW\QLQH5RIFKDSWHU WKLUW\« 6HFWLRQ5DSSOLHV WRFRQWUDFWRUV¶ZKR
UHFHLYHFRQWUDFWV HVWLPDWHGDWPRUH WKDQSXUVXDQW WR WKHSXEOLF FRQVWUXFWLRQ





















6HFWLRQ D RI7LWOH  RI WKH8QLWHG 6WDWHV&RGH SURKLELWV IDOVH VWDWHPHQWVPDGH
GLUHFWO\RULQGLUHFWO\WRWKH)HGHUDOJRYHUQPHQW6HFWLRQDRIWKHVWDWXWHVSHFLILFDOO\
SURKLELWV WKUHH FDWHJRULHV RI XQODZIXO FRQGXFW   WKH IDOVLILFDWLRQ FRQFHDOPHQW RU
FRYHUXSRIDPDWHULDOIDFWE\DQ\WULFNVFKHPHRUGHYLFH«WKHPDNLQJRID
PDWHULDOO\ IDOVH ILFWLWLRXV RU IUDXGXOHQW VWDWHPHQW RU UHSUHVHQWDWLRQ DQG  WKH
PDNLQJRUXVHRIDZULWLQJRUGRFXPHQWWKDWFRQWDLQVDQ\PDWHULDOO\IDOVHILFWLWLRXVRU











JDYH $UWKXU /HPDVWHU D .HQWXFN\ 6WDWH 6HQDWRU DSSUR[LPDWHO\  LQ UHWXUQ IRU
DVVLVWDQFHRQOHJLVODWLRQSHUWDLQLQJWRKRUVHUDFLQJ6SXUULHUDJUHHGWRFRRSHUDWHZLWKWKH
)%, DQG WROG WKHP WKDW KH KDG SODQQHG WR RIIHU JUDWXLWLHV WR /HPDVWHU WR LQIOXHQFH
DGGLWLRQDO OHJLVODWLRQ +H DJUHHG WRZHDU D KLGGHQ UHFRUGHU DQGPHWZLWK/HPDVWHU LQ




SD\PHQW UHFHLYHG ZDV  DQG ILYH GD\V ODWHU )%, DJHQWV LQWHUYLHZHG /HPDVWHU




















WKH )%,  2Q DSSHDO KH DUJXHG WKDW VLPSO\ UHVSRQGLQJ WR )%, TXHVWLRQV FRQFHUQLQJ
ZKHWKHU KH UHFHLYHG FDVK SD\PHQWV E\ VD\LQJ ‡QR VLU· GLG QRW FRQVWLWXWH D IDOVH
VWDWHPHQWXQGHU 7KH&RXUWRI$SSHDOV UHMHFWHG WKLV FODLPDQG 
UXOHG WKDW DV D
PDWWHU RI FRPPRQ VHQVH DQG SODLQ PHDQLQJ WKH ZRUG ‡QR· LV LQGHHG D VWDWHPHQW

FRYHUHGE\7KHFRXUWVWDWHGWKDWWKHDQVZHUVZHUHLQFRQWH[WFOHDUO\IDOVH




WUXH UHVSRQVHV FDQ FRQVWLWXWH D IDOVH VWDWHPHQW LI WKH\ UHSUHVHQW DQ DWWHPSW WR FRQFHDO
DGGLWLRQDO LQIRUPDWLRQ UHTXLUHG WR SURYLGH D FRPSOHWH DFFXUDWH DQG WUXWKIXO UHVSRQVH
7KHFRQYLFWLRQZDVDIILUPHG
)DOVH6WDWHPHQWVZLWKLQWKH-XULVGLFWLRQRID)HGHUDO$JHQF\
$VPHQWLRQHG DERYH  DSSOLHV WR IDOVH VWDWHPHQWV DQG IDOVH GRFXPHQWV PDGH RU
VXEPLWWHG LQ FRQQHFWLRQZLWK DQ\PDWWHUZLWKLQ WKH MXULVGLFWLRQRI DQH[HFXWLYHEUDQFK
DJHQF\RIWKHIHGHUDOJRYHUQPHQW$GHSDUWPHQWRUDJHQF\KDVMXULVGLFWLRQLQDPDWWHU
LI WKH PDWWHU IDOOV ZLWKLQ WKH JHQHUDO DXWKRULW\ RI WKDW GHSDUWPHQW RU DJHQF\  )RU
H[DPSOH LQ8QLWHG6WDWHV Y5RJHUV WKH6XSUHPH&RXUW UXOHG WKDW  DSSOLHG WR
IDOVHVWDWHPHQWVPDGHWR)%,DJHQWVEHFDXVHWKH\SHUYHUWHGWKH)%,¶VVWDWXWRU\DXWKRULW\
WR LQYHVWLJDWH IHGHUDOFULPHV7KH&RXUWUXOHG WKDW WKHIDOVHVWDWHPHQWVPXVW UHODWH WR
WKHDXWKRUL]HGIXQFWLRQVRIWKHIHGHUDODJHQF\DQGQRWWRSHULSKHUDOPDWWHUV
6RPH IHGHUDO FLUFXLW FRXUWV KDYH UXOHG WKDW  DSSOLHV WR IDOVH VWDWHPHQWV PDGH
GLUHFWO\ WR QRQ IHGHUDO JRYHUQPHQW DJHQFLHV EHFDXVH WKHVH DJHQFLHV UHFHLYHG IHGHUDO
IXQGVDQGRUZHUHVXEMHFWWRVXSHUYLVLRQDQGRYHUVLJKWE\IHGHUDODJHQFLHV)RUH[DPSOH














VWDWHPHQWV WR0’0$ 6KDIHU FKHDWHGKLVZRUNHUVRXW RIDQG VXEPLWWHG IDOVH FHUWLILFDWLRQV WR

’HSDUWPHQW*/’IRUXQHPSOR\PHQWLQVXUDQFHEHQHILWV$WWKHWLPHRIKLVDSSOLFDWLRQ
KHZDV HPSOR\HGE\ D FRQVWUXFWLRQ FRPSDQ\ +H UHFHLYHG D WRWDO RI  LQ EHQHILWV
IURP WKH*/’ DQG WKHPRQH\ FDPH IURP VWDWH IXQGV  7KH*/’ZDV WKH UHFLSLHQW RI
PRQH\ IURP WKH 8QLWHG 6WDWHV ’HSDUWPHQW RI /DERU ’2/ WR SD\ IRU DGPLQLVWUDWLYH
H[SHQVHV LQFOXGLQJ SD\UROO DQG RIILFH FRVWV  )HGHUDO ODZ DOVR PDQGDWHG ’2/
H[DPLQDWLRQ RI WKH VWDWH XQHPSOR\PHQW SODQ WR DVFHUWDLQ ZKHWKHU LW ZDV FDSDEOH RI
PDNLQJIXOOSD\PHQWRIXQHPSOR\PHQWFRPSHQVDWLRQZKHQREOLJDWHGWRGRVR$OWKRXJK
+HUULQJ KDG QR GLUHFW FRQWDFW ZLWK WKH ’2/ KH ZDV ODWHU LQGLFWHG IRU PDNLQJ IDOVH
VWDWHPHQWV WRDQDJHQF\RI WKHIHGHUDOJRYHUQPHQW LQYLRODWLRQRI +HHQWHUHGD
JXLOW\SOHDEXWODWHUWULHGWRPRGLI\LWWRDFRQGLWLRQDOSOHD7KH’LVWULFW&RXUWUHIXVHGWR
DOORZPRGLILFDWLRQDQG+HUULQJILOHGDQDSSHDO










KDVDQREOLJDWLRQ WRHQVXUH WKDW WKHVXEVWDQWLDOVXPV WKHIHGHUDOJRYHUQPHQWVSHQGV WR
SURYLGHDQXQHPSOR\PHQWFRPSHQVDWLRQSURJUDPDUHQRWGHSOHWHG WKURXJK IDOVHFODLPV
ZKLFKPLJKW«FRUUXSWWKHIXQFWLRQLQJRIDJRYHUQPHQWDODJHQF\7KHFRXUWUXOHG
WKDW >V@HFWLRQ  LV WKH SURSHU YHKLFOH IRU SURVHFXWLQJ LQGLYLGXDOV ZKR PDNH IDOVH




PDWWHU  7KH FRXUW UXOHG WKDW QRWLFH RI WKH IHGHUDO DJHQF\










DGPLQLVWHULQJWKHVWDWHSURJUDPGLGQRWDSSO\ WR IDOVHVWDWHPHQWVPDGHWR WKHVWDWHDJHQF\ 7KH
FRXUWH[SODLQHGWKDWIHGHUDOIXQGVZHUHQRWXVHGWRSURYLGHEHQHILWVWRWKHGHIHQGDQWDQGIHGHUDOUHJXODWLRQV










WKLV VWDWXWH XQOHVV WKH IDOVLILHG IDFW IDOVH VWDWHPHQW RU IDOVH GRFXPHQW VXEPLVVLRQ LV
PDWHULDO 7KH $PHULFDQ &ULPLQDO /DZ 5HYLHZ KDV UHSRUWHG WKDW >D@V D JHQHUDO
SULQFLSOH FRXUWV FRQVLGHU D VWDWHPHQW WR EH PDWHULDO LI LW KDV D QDWXUDO WHQGHQF\ RU
FDSDFLW\ WR LQIOXHQFH D GHFLVLRQ RU IXQFWLRQ RI D IHGHUDO DJHQF\  )RU H[DPSOH LQ
8QLWHG6WDWHVY$UFDGLSDQHWKHGHIHQGDQWUHFHLYHGDGLVDELOLW\UHWLUHPHQWIURPWKH8






GLVDJUHHG DQG VWDWHG WKDW >P@DWHULDOLW\ UHTXLUHV RQO\ WKDW WKH >VWDWHPHQWV@ LQ TXHVWLRQ





$ IDOVH VWDWHPHQW QHHG QRW DFWXDOO\ LQIOXHQFH D IHGHUDO DJHQF\ LQ RUGHU WR PHHW WKH
PDWHULDOLW\ UHTXLUHPHQW )RUH[DPSOH LQ8QLWHG6WDWHV Y(GJDU WKH)LUVW&LUFXLW
&RXUWRI$SSHDOVDIILUPHGWKHGHIHQGDQW¶VFRQYLFWLRQ7KHFRXUWUHMHFWHGKLVFODLPWKDW
KLV IDOVH VWDWHPHQWV ZHUH QRW PDWHULDO EHFDXVH WKH ’HSDUWPHQW RI /DERU KDG DOUHDG\
GHFLGHG QRW WR SURYLGH KLP ZRUNHUV¶FRPSHQVDWLRQ EHQHILWV EHIRUH KH PDGH WKH IDOVH
VWDWHPHQWV  7KH FRXUW UXOHG WKDW WKHPDWHULDOLW\ VWDQGDUG GRHV QRW UHTXLUH WKDW D IDOVH




























&ODLPV $FW «  LQ  LQ UHVSRQVH WR ZLGHVSUHDG SURFXUHPHQW IUDXG LQ &LYLO :DU
GHIHQVH FRQWUDFWV  &XUUHQWO\ WZR IHGHUDO VWDWXWHV FRYHU DOOHJDWLRQV RI IDOVH FODLPV
DJDLQVWWKH8QLWHG6WDWHV7LWOH86&$HPSRZHUVWKH8QLWHG6WDWHV$WWRUQH\
*HQHUDO DQGRU D SULYDWH SDUW\ WR EULQJ D FLYLO DFWLRQ XQGHU  86&  ZKHQ
DOOHJDWLRQV RI IDOVH FODLPVPDGH WR WKH IHGHUDO JRYHUQPHQW DULVH 7LWOH 86&$
 LV WKH IHGHUDO FULPLQDO VWDWXWH WKDWJRYHUQV IDOVH FODLPV DJDLQVW WKH8QLWHG6WDWHV
6HFWLRQPDNHV LWD IHGHUDOFULPH WRSUHVHQWWRDQ\SHUVRQ LQ WKHFLYLOPLOLWDU\RU
QDYDO VHUYLFH RI WKH8QLWHG 6WDWHV RU WR DQ\ GHSDUWPHQW RU DJHQF\ WKHUHRI DQ\ FODLP
XSRQ RU DJDLQVW WKH 8QLWHG 6WDWHV « NQRZLQJ VXFK FODLP WR EH IDOVH ILFWLWLRXV RU
IUDXGXOHQW«3HUVRQVFRQYLFWHGIRUYLRODWLQJWKLVVWDWXWHIDFHDPD[LPXPSHQDOW\RI











 -RVKXD ’ +HVV )LIWHHQWK 6XUYH\ RI:KLWH &ROODU &ULPH )DOVH &ODLPV  $P &ULP / 5HY 

,GDW$FFRUGLQJWR+HVVWKH8QLWHG6WDWHVFDQSXUVXHVLJQLILFDQWFLYLOPRQHWDU\GDPDJHVIURP
GHIHQGDQWVZKRKDYHVXEPLWWHG IDOVHFODLPV WR WKHJRYHUQPHQW ,G +HVVRSLQHG WKDW>W@KHPRVWQRYHO
FKDUDFWHULVWLFRIFLYLOIDOVHFODLPVOLWLJDWLRQLVWKHEURDGDELOLW\RISULYDWHFLWL]HQVWREULQJFLYLODFWLRQVRQ
EHKDOIRIWKH8QLWHG6WDWHVIRUYLRODWLRQVRI ,G$SULYDWHSDUW\SODLQWLIIPD\UHFHLYHDFHLOLQJRI
RI DGDPDJHDZDUGSXUVXDQW WRGZKHQ WKHJRYHUQPHQW LQWHUYHQHV LQ WKH FDVH 6HFWLRQ













6HYHUDO IHGHUDO GHIHQGDQWV FRQYLFWHG IRU YLRODWLQJKDYHXQVXFFHVVIXOO\ DUJXHG RQ
DSSHDO WKDW WKHLU FRQGXFW GLG QRW YLRODWH WKLV VHFWLRQ EHFDXVH WKH\ GLG QRW SHUVRQDOO\
SUHVHQW D IDOVH FODLP WR DQ DJHQF\ RI WKH IHGHUDO JRYHUQPHQW  *HQHUDOO\ WKHVH FDVHV
LQYROYH WKH SUHVHQWDWLRQ RI IDOVH FODLPV WR SULYDWH VHFWRU FRPSDQLHV RU VWDWH RU ORFDO
DJHQFLHV WKDW LQ WXUQ SDVV WKH IDOVH FODLPV RQ WR D IHGHUDO DJHQF\ IRU IHGHUDO
UHLPEXUVHPHQW RI IXQGV  )RU H[DPSOH LQ8QLWHG 6WDWHV Y%HDVOH\ WKH GHIHQGDQW
DQG RWKHUV ZHUH LQYROYHG ZLWK D QRQSURILW IRXQGDWLRQ NQRZQ DV WKH )DPLO\ +HDOWK
)RXQGDWLRQ 7KH)RXQGDWLRQ HQWHUHG LQWR DQ DJUHHPHQWZLWK WKH6WDWH RI/RXLVLDQD WR
FRQVWUXFW VHYHUDO PRGXODU PRELOH PHGLFDO FOLQLFV WR DVVLVW IDPLOLHV UHFHLYLQJ DLG WR
GHSHQGHQWFKLOGUHQ 7KHIHGHUDOGHSDUWPHQWRI+HDOWK(GXFDWLRQDQG:HOIDUH +(:
SURYLGHGDVXEVWDQWLDOSRUWLRQRI WKH IXQGLQJ IRU WKHFRQVWUXFWLRQSURMHFWSXUVXDQW WRD
IHGHUDOVWDWXWH 7KHVWDWHZRXOGSD\)RXQGDWLRQH[SHQVHVRQ WKHSURMHFWDQG WKHQVHHN
UHLPEXUVHPHQWIURP+(:7KH)RXQGDWLRQELOOHGWKHVWDWHIRURYHUIRUPRELOH
PRGXODUXQLWVWKDWZHUHQHYHUEXLOW,QDGGLWLRQWKHVWDWHZDVELOOHGIRULQFRVWV




WKH )RXQGDWLRQ VXEPLWWHG FODLPV RQO\ WR WKH VWDWH 7KH &RXUW RI $SSHDOV UHMHFWHG WKLV
FODLPDQGUXOHGWKDW LW LVDYLRODWLRQRIIHGHUDOFULPLQDO ODZWRSUHVHQWIDOVHFODLPVWRD
VWDWH DJHQF\NQRZLQJ WKDW WKH VWDWHZRXOGXWLOL]H WKH FODLPV WR VXSSRUW UHLPEXUVHPHQW
IURP+(:
7KH FRXUW























2Q DSSHDO 0RQWR\D DUJXHG WKDW EHFDXVH KLV DJUHHPHQW ZDV ZLWK WKH VWDWH DQG KH










DQ DFW WR EH GRQHZKLFK LI GLUHFWO\ SHUIRUPHG E\ KLP RU DQRWKHUZRXOG EH DQ RIIHQVH
DJDLQVW WKH8QLWHG 6WDWHV LV SXQLVKDEOH DV D SULQFLSDO
  7KH FRXUW GHWHUPLQHG WKDW
ZKHQFRXSOHGZLWKEFRYHUVFDXVLQJIUDXGXOHQWFODLPVWREHIXUQLVKHGWRWKH
IHGHUDOJRYHUQPHQW
0RQWR\D QH[W DUJXHG WKDW  VKRXOG QRW DSSO\ WR KLV VLWXDWLRQ EHFDXVH WKH IHGHUDO
SUHVHQFH LQ WKHPDWWHUZDV YHU\PLQLPDO +H FODLPHG WKDW >V@LQFH WKH’HSDUWPHQW RI
(QHUJ\«PDGHDJUDQWWRWKHVWDWHEHIRUHWKH«SURMHFWZDVWRFRPPHQFHDQGWKHQGLG
QRW PRQLWRU LWV DGPLQLVWUDWLRQ RQ D GD\WRGD\ EDVLV« WKH IHGHUDO LQYROYHPHQW ZDV
LQVXIILFLHQW« WR FRQIHU MXULVGLFWLRQ XQGHU   7KH FRXUW UHMHFWHG WKLV DUJXPHQW
DQGVWDWHGWKDWWKHWLPLQJRIWKHIHGHUDOSD\PHQWZKHWKHUE\UHLPEXUVHPHQWRUJUDQW
>ZDV@QRWFULWLFDO,QGHHGWKH’HSDUWPHQWRI(QHUJ\KDVGLVFUHWLRQWRFKRRVHZKHWKHUWR
PDNHDJUDQWEHIRUH LPSOHPHQWDWLRQRU WRZDLW DQG VHHN UHLPEXUVHPHQW DIWHUZDUGV





IXUWKHU REVHUYHG WKDW WKH SURMHFW KDG LWV RULJLQ LQ IHGHUDO ODZ DQG FRQWUDFWRUV ZHUH




GLVDJUHHG DQG RSLQHG WKDW D GHIHQGDQW¶V DZDUHQHVV RI WKH IHGHUDO LQYROYHPHQWZDV QRW
UHTXLUHG 7KHFRXUW H[SODLQHG WKDW >L@Q HQDFWLQJ&RQJUHVV VRXJKW WRSURWHFW WKH
















7KH $PHULFDQ &ULPLQDO /DZ 5HYLHZ KDV UHSRUWHG WKDW WKH 5DFNHWHHU ,QIOXHQFHG DQG
&RUUXSW2UJDQL]DWLRQV$FW5,&2HQDFWHGDV7LWOH,;RIWKH2UJDQL]HG&ULPH&RQWURO
$FWRIZDV LQWHQGHGE\&RQJUHVV WRFRPEDWRUJDQL]HGFULPH  5,&2DOVR
KDVEURDGDSSOLFDWLRQEH\RQGWKHRUJDQL]HGFULPHFRQWH[WVLQFH&RQJUHVVKDVPDQGDWHG
WKDW 5,&2 
EH OLEHUDOO\ FRQVWUXHG WR HIIHFWXDWH LWV UHPHGLDO SXUSRVHV
  7KH8QLWHG
6WDWHV6XSUHPH&RXUWKDVDOVRVWDWHG WKDW WKH5,&2VWDWXWHZDVGUDIWHGH[SDQVLYHO\E\
&RQJUHVV WR FRYHU D EURDG VSHFWUXP RI LOOHJDO FRQGXFW LQFOXGLQJ EXW QRW OLPLWHG WR
RUJDQL]HG FULPH  $FFRUGLQJO\ IHGHUDO SURVHFXWRUV KDYH XVHG WKH 5,&2 VWDWXWH WR
SURVHFXWHPDQ\GLIIHUHQWW\SHVRIIHGHUDOFULPHV$FFRUGLQJWRWKH$PHULFDQ&ULPLQDO
/DZ5HYLHZ>V@LQFH>5,&2SURVHFXWLRQV@DUHUXQQLQJDWWKHUDWHRIDERXWSHU
\HDU5RXJKO\SHUFHQWKDYHEHHQ LQ WKHRUJDQL]HG FULPH DUHD« ZKLOHSHUFHQW
KDYHEHHQLQWKHZKLWHFROODUFULPHDUHD>LQFOXGLQJ@FRUUXSWLRQRIJRYHUQPHQWJHQHUDO
IUDXGLQWKHSULYDWHVHFWRUDQGVHFXULWLHVDQGFRPPRGLWLHVIUDXGHWF
$FFRUGLQJ WR WKH 8QLWHG 6WDWHV $WWRUQH\¶V 0DQXDO QR FULPLQDO RU FLYLO SURVHFXWLRQ
VKRXOGEH FRPPHQFHGXQGHU5,&2ZLWKRXW WKHSULRU DSSURYDO RI WKH2UJDQL]HG&ULPH
DQG5DFNHWHHULQJ6HFWLRQ&ULPLQDO’LYLVLRQRIWKH8QLWHG6WDWHV’HSDUWPHQWRI-XVWLFH
’2-  7KH0DQXDO OLVWV VHYHUDO IDFWRUV ZKLFK LI SUHVHQW LQ D SDUWLFXODU FDVH ZLOO
VXSSRUW WKH DSSURYDO E\’2- RI WKH ILOLQJ RI D IHGHUDO 5,&2 LQGLFWPHQW  $PRQJ WKH
OLVWHGIDFWRUVDUHWZRWKDWUHODWHWRYLRODWLRQVRIVWDWHODZ7KHILUVWLQYROYHVVWDWHFULPHV
LQZKLFK’2-KDVDFRPSHOOLQJLQWHUHVWEXWVWDWHRUPXQLFLSDODXWKRULWLHVZLOOSUREDEO\
QRW SXUVXH  7KH VHFRQG LQYROYHV VWDWH FULPHV DOOHJHGO\ SHUSHWUDWHG E\ VWDWH RU ORFDO




DVVRFLDWHG ZLWK DQ\ HQWHUSULVH HQJDJHG LQ «  LQWHUVWDWH RU IRUHLJQ FRPPHUFH >IURP
FRQGXFWLQJ RU SDUWLFLSDWLQJ LQ WKH DIIDLUV RI WKH HQWHUSULVH@ WKURXJK D SDWWHUQ RI
UDFNHWHHULQJDFWLYLW\RU WKHFROOHFWLRQRIDQXQODZIXOGHEW 7KH&RQJUHVVKDVJLYHQ
VHYHUDO RI WKH ZRUGV LQ WKH VWDWXWH D SUHFLVH PHDQLQJ  7KH VWDWXWH GHILQHV WKH ZRUG
















FRUSRUDWLRQ DVVRFLDWLRQ RU RWKHU OHJDO HQWLW\ DQG DQ\ XQLRQ RU JURXS RI LQGLYLGXDOV
DVVRFLDWHG LQ IDFW DOWKRXJK QRW D OHJDO HQWLW\  7KH ZRUGV ‡SDWWHUQ RI UDFNHWHHULQJ
DFWLYLW\· UHTXLUHDW OHDVW WZRDFWVRI UDFNHWHHULQJDFWLYLW\ WKDWRFFXUUHGZLWKLQD WHQ
\HDUSHULRG7KHZRUGV‡UDFNHWHHULQJDFWLYLW\·DUHIXUWKHUGHILQHGWRLQFOXGHDODUJH
QXPEHU RI RWKHU VHULRXV VWDWH DQG IHGHUDO FULPHVZKLFK DUH JHQHUDOO\ FDOOHG SUHGLFDWH
FULPHVRUSUHGLFDWHRIIHQVHV)RUH[DPSOHLQWKHDUHDRIFRUUXSWLRQRIVWDWHDQGORFDO
RIILFLDOV WKH IROORZLQJ VWDWH DQG IHGHUDO FULPHV DUH OLVWHG DV UDFNHWHHULQJ DFWV LQ WKH
VWDWXWH VWDWHEULEHU\VWDWHH[WRUWLRQ PDLO IUDXG86& ZLUH
IUDXG86&IHGHUDOH[WRUWLRQ86&DQGLQWHUVWDWHWUDYHO
LQDLGRIUDFNHWHHULQJ–EULEHU\86&
7KH UHFHQW IHGHUDO LQGLFWPHQW RI 3URYLGHQFH 5KRGH ,VODQG 0D\RU 9LQFHQW ‡%XGG\·
&LDQFL -U LV LQVWUXFWLYH LQ WKLV UHJDUG  &LDQFL DQG VHYHUDO RWKHU FLW\ RIILFLDOV ZHUH
LQGLFWHGE\DIHGHUDOJUDQGMXU\LQ3URYLGHQFH5KRGH,VODQGIRU5,&2YLRODWLRQVLQ$SULO




SDWWHUQ RI UDFNHWHHULQJ DFWLYLW\ WKDW LQFOXGHG WKH SUHGLFDWH FULPHV RI IHGHUDO H[WRUWLRQ
PDLO IUDXG VWDWH EULEHU\ DQG RWKHUV  7KH GHIHQGDQWV DUH DZDLWLQJ WULDO LQ WKH 8QLWHG
6WDWHV’LVWULFW&RXUWLQ5KRGH,VODQG
,Q D IHGHUDO 5,&2 SURVHFXWLRQ WKH DOOHJHG UDFNHWHHULQJ DFWLYLW\ PXVW DIIHFW LQWHUVWDWH
FRPPHUFH$FFRUGLQJWRWKH$PHULFDQ&ULPLQDO/DZ5HYLHZ>F@RXUWVLQLWLDOO\KHOG
WKDWWKHHQWHUSULVHLWVHOIDQGQRWWKHSUHGLFDWHDFWVPXVWDIIHFWLQWHUVWDWHFRPPHUFH,Q
FRQWUDVW PDQ\ FRXUWV QRZ H[HUFLVH 5,&2 MXULVGLFWLRQ LI WKH SUHGLFDWH DFWV KDYH D GH
PLQLPLV>PLQRU@LPSDFWRQLQWHUVWDWHFRPPHUFH«
7KHSHQDOW\SURYLVLRQVRIWKHVWDWXWHDUHSDUWLFXODUO\VHYHUH6HFWLRQDSURYLGHVIRU























&RXUW DQG RWKHU IHGHUDO DSSHOODWH FRXUWV UHJDUGLQJ WKH PHDQLQJ RI FHUWDLQ ZRUGV DQG
SKUDVHVLQWKH5,&2VWDWXWH 2QHRIWKRVHSKUDVHV LV‡SDWWHUQRIUDFNHWHHULQJDFWLYLW\·
$V GHVFULEHG HDUOLHU WKH&RQJUHVV GHILQHG WKLV SKUDVH WR LQFOXGH ‡DW OHDVW WZR DFWV RI




7KH 6XSUHPH &RXUW H[DPLQHG WKH PHDQLQJ RI WKH SKUDVH ‡SDWWHUQ RI UDFNHWHHULQJ
DFWLYLW\· LQ+- ,QF Y1RUWKZHVWHUQ%HOO 7HOHSKRQH&R ,Q WKLV FDVH FXVWRPHUV RI
1RUWKZHVWHUQ %HOO VXHG WKH &RPSDQ\ XQGHU WKH 5,&2 VWDWXWH DQG DOOHJHG WKDW WKH
&RPSDQ\ PDGH FDVK EULEH SD\PHQWV WR YDULRXV PHPEHUV RI WKH 0LQQHVRWD 3XEOLF
8WLOLWLHV&RPPLVVLRQ 038& 7KH038&ZDV WKHVWDWHHQWLW\ UHVSRQVLEOH IRUVHWWLQJ
WHOHSKRQH UDWHV LQ WKH VWDWH 7KH’LVWULFW&RXUWGLVPLVVHG WKH ODZVXLW DQG WKH&RXUWRI
$SSHDOV IRU WKH (LJKWK&LUFXLW DIILUPHG  7KH&RXUW RI$SSHDOV UXOHG WKDW WKH DOOHJHG
SD\RIIVDPRXQWHGWRDVLQJOHVFKHPHWRLQIOXHQFHIDYRUDEOHWHOHSKRQHUDWHVDQGDVLQJOH
VFKHPH ZDV LQVXIILFLHQW WR FRQVWLWXWH D SDWWHUQ RI UDFNHWHHULQJ DFWLYLW\ XQGHU 5,&2
,QVWHDGWKHFRXUWUXOHGWKDWWKHUHPXVWEHHYLGHQFHRIPXOWLSOHLOOHJDOVFKHPHVEHIRUHD
SDWWHUQRIUDFNHWHHULQJDFWLYLW\FDQEHHVWDEOLVKHG























D ‡SDWWHUQ RI UDFNHWHHULQJ DFWLYLW\· FDQ EH HVWDEOLVKHG E\ SURRI RI WZR SUHGLFDWH DFWV
DORQH  7KH &RXUW H[DPLQHG WKH OHJLVODWLYH KLVWRU\ RI WKH VWDWXWH DQG REVHUYHG WKDW
6HQDWRU 0F&OHOODQ WKH VWDWXWH¶V SULQFLSDO VSRQVRU VWDWHG WKDW 




FRPPLWWHG WZRZLGHO\ VHSDUDWHG DQG LVRODWHG FULPLQDO RIIHQVHV  7KH&RXUW QRWHG
WKDWWKHOHJLVODWLYHKLVWRU\UHYHDOV&RQJUHVV¶LQWHQWWKDWWRSURYHDSDWWHUQRIUDFNHWHHULQJ
DFWLYLW\D«SURVHFXWRUPXVW VKRZ WKDW WKH UDFNHWHHULQJSUHGLFDWHVDUH UHODWHGDQG WKDW
WKH\ DPRXQW WR RU SRVH D WKUHDW RI FRQWLQXHG FULPLQDO DFWLYLW\ 7KH&RXUW DGRSWHG
WKHVHFRQFHSWVRIUHODWLRQVKLSDQGFRQWLQXHGFULPLQDODFWLYLW\DQGLQFOXGHGWKHPZLWKLQ
WKHPHDQLQJRID‡SDWWHUQRIUDFNHWHHULQJDFWLYLW\·7KH&RXUWH[SODLQHGWKDWSURRIRID
‡SDWWHUQRI UDFNHWHHULQJDFWLYLW\·ZLOO UHTXLUHSURRIRIDW OHDVW WZRSUHGLFDWHDFWVDVVHW
IRUWKLQWKHVWDWXWHWKDWDUHUHODWHGDQGDPRXQWWRRUWKUHDWHQFRQWLQXHGFULPLQDODFWLYLW\
7KH&RXUWVWDWHGWKDW5,&2SUHGLFDWHDFWVZLOOPHHWWKHUHODWLRQVKLSUHTXLUHPHQWLIWKH\
KDYH WKH VDPH RU VLPLODU SXUSRVHV UHVXOWV SDUWLFLSDQWV YLFWLPV RU PHWKRGV RI
FRPPLVVLRQ«
7KH&RXUWREVHUYHG WKDW WKH FRQWLQXLW\ UHTXLUHPHQW UHIHUV HLWKHU WR D FORVHGSHULRGRI
UHSHDWHG FRQGXFW RU WR SDVW FRQGXFW WKDW«  SURMHFWV LQWR WKH IXWXUH ZLWK D WKUHDW RI
UHSHWLWLRQ  7KH &RXUW H[SODLQHG WKDW FRQWLQXLW\ RYHU D FORVHG SHULRG FRXOG EH
GHPRQVWUDWHG E\ SURYLQJ D VHULHV RI UHODWHG SUHGLFDWHV H[WHQGLQJ RYHU D VXEVWDQWLDO
SHULRGRIWLPH&RQWLQXLW\LQYROYLQJWKUHDWVRIUHSHDWHGIXWXUHFULPLQDODFWLRQFDQEH
HVWDEOLVKHGE\VKRZLQJWKDWWKHUHODWHGSUHGLFDWHVLQYROYHDWKUHDWRIORQJWHUPUHSHWLWLRQ
HYHQ WKRXJK WKHLU QXPEHU LV FXUUHQWO\ PLQLPDO DQG WKH\ RFFXUUHG FORVH WRJHWKHU LQ
WLPH
7KH &RXUW REVHUYHG WKDW RQ WKH IDFWV RI WKLV FDVH WKH DOOHJHG EULEHV SDLG WR 038&
PHPEHUVRFFXUUHGRYHUDVL[\HDUSHULRGDQGPD\EHDEOHWRVDWLVI\ERWKWKHUHODWLRQVKLS




VDWLVI\ WKH FRQWLQXLW\ UHTXLUHPHQW  7KH &RXUW UHPDQGHG WKH FDVH IRU IXUWKHU
SURFHHGLQJV
)ROORZLQJWKH6XSUHPH&RXUW¶VRSLQLRQLQ+-,QFWKH8QLWHG6WDWHV&RXUWRI$SSHDOV
IRU WKH )LUVW &LUFXLW KDG DQ RSSRUWXQLW\ WR DSSO\ WKH QHZ IDFWRUV RI UHODWLRQVKLS DQG











GHIHQGDQW¶V SDUWLFLSDWLRQ LQ D SDWWHUQ RI UDFNHWHHULQJ DFWLYLW\  ,Q 8QLWHG 6WDWHV Y
2ZHQV WKH GHIHQGDQW ZDV LQGLFWHG IRU 5,&2 YLRODWLRQV LQ FRQQHFWLRQ ZLWK KLV
LQYROYHPHQW LQ D PDMRU FRFDLQH HQWHUSULVH IURP  XQWLO KLV DUUHVW LQ  7KH
LQGLFWPHQWDOOHJHGWKDW2ZHQVUDQWKHGUXJRSHUDWLRQWKDWREWDLQHGFRFDLQHIURPRXWRI
VWDWH VXSSOLHUV IRU VDOH LQ 0DVVDFKXVHWWV  +H ZDV DOVR FKDUJHG ZLWK XVLQJ YLROHQFH
LQFOXGLQJ PXUGHU DQG WKUHDWV RI YLROHQFH WR SURWHFW WKH FRFDLQH EXVLQHVV  +H ZDV
FRQYLFWHGDIWHUDMXU\WULDODQGVHQWHQFHGWROLIHLPSULVRQPHQW
7KH )LUVW &LUFXLW DIILUPHG KLV FRQYLFWLRQ RQ DSSHDO DQG GLVFXVVHG WKH FRQFHSWV RI
UHODWLRQVKLSDQGFRQWLQXLW\LQFRQQHFWLRQZLWKWKH5,&2VWDWXWRU\UHTXLUHPHQWRISURYLQJ
WKDWWKHGHIHQGDQWHQJDJHGLQDSDWWHUQRIUDFNHWHHULQJDFWLYLW\7KHFRXUWREVHUYHGWKDW
GXULQJ WULDO WKH HYLGHQFH RYHUZKHOPLQJO\ GHPRQVWUDWHG 2ZHQV
V >ORQJWHUP@
LQYROYHPHQW LQ ODUJHVFDOH GUXJ WUDIILFNLQJ DQG ZLWK DVVRFLDWHG YLROHQFH« 








  86&  GHILQHV ‡HQWHUSULVH· WR LQFOXGH ‡DQ\ LQGLYLGXDO SDUWQHUVKLS
FRUSRUDWLRQ DVVRFLDWLRQ RU RWKHU OHJDO HQWLW\ DQG DQ\ XQLRQ RU JURXS RI LQGLYLGXDOV
DVVRFLDWHG LQ IDFW DOWKRXJKQRWD OHJDO HQWLW\· $FFRUGLQJ WR WKH$PHULFDQ&ULPLQDO
/DZ5HYLHZ >W@KH >8QLWHG6WDWHV@’HSDUWPHQW RI -XVWLFH >LQ LWV5,&20DQXDO@ QRWHG
WKDW 
>W@KHFRXUWVKDYHJLYHQDEURDGUHDGLQJ WR WKH WHUP 
HQWHUSULVH
 0RUHRYHU WKH
































TXHVWLRQ KDV D OHJDO H[LVWHQFH VDWLVILHV WKH HQWHUSULVH HOHPHQW
 6HYHUDO >IHGHUDO@




,Q WKH8QLWHG6WDWHV6XSUHPH&RXUWGHFLGHG8QLWHG6WDWHVY7XUNHWWH  ,Q WKLV
FDVH WKH&RXUWUHYHUVHGD ORZHUFRXUW UXOLQJZKLFKKHOG WKDW WKH5,&2VWDWXWHGLGQRW
DSSO\ WR DQ HQWHUSULVH WKDWZDV HQWLUHO\ LOOHJDO LQ QDWXUH LH FRPSULVHG RI LQGLYLGXDOV
DVVRFLDWHGLQIDFWIRUWKHSXUSRVHRIGLVWULEXWLQJLOOHJDOQDUFRWLFV,Q7XUNHWWHWKHUHZHUH
SHUVRQVQDPHGDVGHIHQGDQWV7KHLQGLFWPHQWFKDUDFWHUL]HGWKHHQWHUSULVHDVDJURXS
RISHUVRQVZKRDVVRFLDWHG LQ IDFW LQRUGHU WRGLVWULEXWH LOOHJDOGUXJVSHUSHWUDWH DUVRQV
HQJDJH LQ WKHFRUUXSWLRQRISXEOLFRIILFLDOVDQGFRPPLWRWKHUSUHGLFDWH5,&2RIIHQVHV
7KH &RXUW UXOHG WKDW WKH GHILQLWLRQ RI D 5,&2 HQWHUSULVH GRHV LQGHHG LQFOXGH
RUJDQL]DWLRQVWKDWDUHH[FOXVLYHO\LOOHJDOLQQDWXUH
,Q7XUNHWWHWKH&RXUWPDGHLWFOHDUWKDW>,@QRUGHUWRVHFXUHDFRQYLFWLRQXQGHU5,&2
WKH *RYHUQPHQW PXVW SURYH ERWK WKH H[LVWHQFH RI DQ 
HQWHUSULVH




PXVW EH SURYHG E\ HYLGHQFH RI DQ RQJRLQJ RUJDQL]DWLRQ IRUPDO RU LQIRUPDO DQG E\
HYLGHQFH WKDW WKH YDULRXV DVVRFLDWHV IXQFWLRQ DV D FRQWLQXLQJ XQLW  $Q H[DPSOH RI
VXFK DQRQJRLQJRUJDQL]DWLRQ LV IRXQG LQ8QLWHG6WDWHV Y2ZHQV  ,Q WKLV FDVH WZR
JURXSVRILQGLYLGXDOVFDPHWRJHWKHUIRUWKHSXUSRVHRIVHOOLQJFRFDLQH7KHJRYHUQPHQW
FKDUJHGWKDWWKHWZRJURXSVIRUPHGDQDVVRFLDWLRQLQIDFWWKDWH[LVWHGIURPWR
ZKLFKDPRXQWHGWRD5,&2HQWHUSULVH  ,QDIILUPLQJWKHFRQYLFWLRQRI2ZHQV WKH)LUVW
&LUFXLW REVHUYHG WKDW WKH WZR JURXSV GHSHQGHG RQ RQH DQRWKHU ERWK ILQDQFLDOO\ DQG
VWUXFWXUDOO\7KH\UHJXODUO\H[FKDQJHGPRQH\IRUFRFDLQHFRRUGLQDWHGLQWKHWUDQVSRUWLQJ
RIFRFDLQHWR%RVWRQDFFRPSDQLHGRQHDQRWKHURQFRFDLQHEX\LQJWULSVDQGDVVLVWHGRQH














8QLWHG 6WDWHV Y 3DWULFN LV DOVR LQVWUXFWLYH ZLWK UHVSHFW WR WKH QDWXUH RI DQ LOOHJDO
HQWHUSULVH  3DWULFN DQG KLV FRGHIHQGDQW $UWKXUZHUH FRQYLFWHG RI VHYHUDO VXEVWDQWLYH
5,&2FRXQWV LQ YLRODWLRQ RI  F  7KH FKDUJHVZHUH EURXJKW LQ FRQQHFWLRQZLWK
WKHLULQYROYHPHQWLQDFUDFNFRFDLQHGLVWULEXWLRQHQWHUSULVHNQRZQDVWKH,QWHUYDOH3RVVH
,93  7KH ,93 ZDV D JURXS RI LQGLYLGXDOV WKDW VROG FRQWUROOHG VXEVWDQFHV IRU
DSSUR[LPDWHO\ VL[ \HDUV LQ%RVWRQQHLJKERUKRRGV 2Q DSSHDO RI WKHLU FRQYLFWLRQV WKH
GHIHQGDQWV¶DUJXHGWKDWWKHWULDOMXGJHHUUHGLQUHMHFWLQJDSURSRVHGMXU\LQVWUXFWLRQWKDW
SURRI RI WKH H[LVWHQFH RI DQ HQWHUSULVH XQGHU 5,&2 UHTXLUHV SURRI WKDW WKH DOOHJHG
HQWHUSULVH KDG DQ DVFHUWDLQDEOH VWUXFWXUH IRU WKH PDNLQJ RI GHFLVLRQV  7KH
GHIHQGDQWV¶ DUJXHG WKDW WKH ,93ZDV VLPSO\ D ORRVH FRQQHFWLRQ RI LQGLYLGXDO \RXQJ














 DQG D 
SDWWHUQ RI UDFNHWHHULQJ DFWLYLW\













IURP SDUWLFLSDWLQJ LQ WKH DIIDLUV RI WKH HQWHUSULVH WKURXJK D SDWWHUQ RI UDFNHWHHULQJ





 «  QDPHG LQ WKH LQGLFWPHQW  )RU H[DPSOH LQ ’R\OH Y















LVVXH  ,Q&HGULF.XVKQHU 3URPRWLRQV /7’ Y .LQJ WKH 6XSUHPH&RXUWZDV IDFHG
ZLWKWKHLVVXHRIZKHWKHUDSHUVRQFKDUJHGLQD5,&2FLYLOPDWWHUZDVGLVWLQFWIURPWKH






HQWHUSULVH LGHQWLILHG  7KH &RXUW RI $SSHDOV UXOHG WKDW .LQJ DQG KLV VROH VKDUHKROGHU
FRUSRUDWLRQZHUHRQHDQGWKHVDPH7KH6XSUHPH&RXUWGLVDJUHHGDQGUHYHUVHG
7KH&RXUWEHJDQLWVRSLQLRQE\VWDWLQJWKDWLWGLGQRWTXDUUHOZLWKWKHEDVLFSULQFLSOHWKDW








UHIHUUHGWRE\DGLIIHUHQWQDPH +RZHYHU WKH&RXUWUHIXVHGWRDFFHSW WKHUXOLQJRI
WKHORZHUFRXUWVZKLFKKHOGWKDWQDPLQJ’RQDOG.LQJDVWKHSHUVRQLQWKHDOOHJHG5,&2
YLRODWLRQ DQG KLV VROH VKDUHKROGHU FRUSRUDWLRQ DV WKH HQWHUSULVH YLRODWHG WKH GLVWLQFW
HQWLWLHVSULQFLSOHDUWLFXODWHGDERYH7KH&RXUWH[SODLQHGWKDW.LQJWKHFRUSRUDWHRZQHU
ZDV D QDWXUDO SHUVRQ DQG ZDV WKHUHIRUH VHSDUDWH IURP WKH FRUSRUDWLRQ  7KH &RXUW






$V PHQWLRQHG HDUOLHU  86& F SURKLELWV DQ\ SHUVRQ HPSOR\HG E\ RU






&RXUW LQ  ZKHQ LW GHFLGHG5HYHV Y (UQVW	 <RXQJ ,Q WKLV FDVH WKH )DUPHU¶V
&RRSHUDWLYHRI$UNDQVDVDQG2NODKRPD7KH&RRSKLUHGWKHDFFRXQWLQJILUPRI(UQVW













ZRUWK PRUH WKDQ LW ZDV  /DWHU DIWHU WKH &RRS ILOHG IRU EDQNUXSWF\ WKH EDQNUXSWF\
WUXVWHHILOHGDFLYLO5,&2DFWLRQDJDLQVW(UQVWSXUVXDQWWRF,WZDVDOOHJHGWKDW
(UQVW FRQGXFWHG RU SDUWLFLSDWHG LQ WKH DIIDLUV RI WKH HQWHUSULVH WKH &RRS WKURXJK D
SDWWHUQRIUDFNHWHHULQJDFWLYLW\7KH’LVWULFW&RXUWJUDQWHG6XPPDU\-XGJHPHQWLQIDYRU
RI(UQVWRQWKHJURXQGWKDWWKHSODLQWLIIIDLOHGWRHVWDEOLVKWKDW(UQVWKDGSDUWLFLSDWHGLQ
WKH RSHUDWLRQ RUPDQDJHPHQW RI WKH HQWHUSULVH  7KH&RXUW RI$SSHDOV DIILUPHG  7KH
6XSUHPH&RXUWDFFHSWHGWKHFDVHIRUUHYLHZDQGDIILUPHG
7KH &RXUW LQLWLDOO\ GHWHUPLQHG WKDW WKH ZRUG 
FRQGXFW
 >LQ F@ >UHTXLUHV@ VRPH
GHJUHHRIGLUHFWLRQ>RI WKHDIIDLUVRI WKHHQWHUSULVH@DQGWKHZRUG 
SDUWLFLSDWH
 >UHTXLUHV@





LQGLUHFWLQJ WKRVH DIIDLUV 7KH&RXUW FRQFOXGHG WKDW DYLRODWLRQRIFFDQQRW
RFFXU XQOHVV RQH KDV SDUWLFLSDWHG LQ WKH RSHUDWLRQ RU PDQDJHPHQW RI WKH HQWHUSULVH
LWVHOI
7KH &RXUW DOVR GHWHUPLQHG WKDW LWV ‡RSHUDWLRQ RU PDQDJHPHQW· WHVW GRHV QRW OLPLW




« ZKR DUH XQGHU WKH GLUHFWLRQ RI XSSHU PDQDJHPHQW  7KH &RXUW IXUQLVKHG QR
JXLGDQFHFRQFHUQLQJZKHWKHUYHU\ORZOHYHOPHPEHUVRI WKHHQWHUSULVHFDQEHLQFOXGHG
DPRQJWKRVHSDUWLFLSDWLQJLQWKHRSHUDWLRQDQGPDQDJHPHQWRIWKHHQWHUSULVH
:LWK UHVSHFW WR ‡RXWVLGHUV· ZKR KDYH QR RIILFLDO SRVLWLRQ ZLWK DQ HQWHUSULVH HJ WKH
GHIHQGDQWLQWKLVFDVHWKH&RXUWVWDWHGWKDWDSSOLFDWLRQRIFWRWKHPGHSHQGVXSRQ
ZKHWKHU WKHLU DVVRFLDWLRQ ZLWK WKH HQWHUSULVH KDV ULVHQ WR WKH OHYHO RI RSHUDWLRQ RU
PDQDJHPHQWLQWKHDIIDLUVRIWKHHQWHUSULVH7KH&RXUWFRQFOXGHGWKDWRQWKHIDFWVRIWKLV
FDVH WKH SODLQWLII IDLOHG WR HVWDEOLVK WKDW (UQVW SDUWLFLSDWHG LQ WKH RSHUDWLRQ RU
PDQDJHPHQWRIWKHDIIDLUVRIWKHHQWHUSULVH
)ROORZLQJ 5HYHV WKH )LUVW &LUFXLW &RXUW RI $SSHDOV KDG RFFDVLRQ WR DSSO\ WKH QHZ
RSHUDWLRQ DQG PDQDJHPHQW WHVW LQ D FDVH LQYROYLQJ DQ DOOHJHG GUXJ WUDIILFNLQJ





















QRW DSSO\ ZKHUH D SDUW\ LV GHWHUPLQHG WR EH LQVLGH D 5,&2 HQWHUSULVH  7KH FRXUW
UHYLHZHGWKHIDFWVLQ2ZHQVDQGFRQFOXGHGWKDWKHZDVDQLQVLGHU7KH)LUVW&LUFXLWKDV
EDVLFDOO\UHIXVHGWRDSSO\WKHRSHUDWLRQDQGPDQDJHPHQWWHVWRI5HYHVEH\RQGWKHDFWXDO
IDFWV RI WKH FDVH ZKLFK LQYROYHG D GHIHQGDQW DFFRXQWLQJ ILUP RXWVLGH WKH 5,&2
HQWHUSULVH
5LFR&RQVSLUDF\
 86& G LV WKH 5,&2 FRQVSLUDF\ VWDWXWH DQG LW VWDWHV WKDW ‡>L@W VKDOO EH
XQODZIXOIRUDQ\SHUVRQWRFRQVSLUHWRYLRODWHDQ\RIWKHSURYLVLRQVRIVXEVHFWLRQDE
RUFRIWKLVVHFWLRQ·3ULRUWRWKHUHZDVDVSOLWDPRQJWKHIHGHUDODSSHOODWHFRXUWV
FRQFHUQLQJ WKHVFRSHRI WKH5,&2FRQVSLUDF\VWDWXWH 6RPHRI WKHP WRRN WKHSRVLWLRQ
WKDW LQ RUGHU WR EH FRQYLFWHG RI FRQVSLUDF\ XQGHU 5,&2 WKH GHIHQGDQW PXVW KLPVHOI
FRPPLWRUDJUHHWRFRPPLWWZRRUPRUHSUHGLFDWHDFWV6HYHUDORWKHUVWRRNDFRQWUDU\




IRU SHUPLWWLQJ WKH YLVLWV ZKHQ WKH 6KHULII ZDV DZD\  +H DOVR VRPHWLPHV DFWHG DV D
ORRNRXWGXULQJWKHYLVLWV 6DOLQDVZDVFKDUJHGZLWKRQHFRXQWRIYLRODWLQJFRI
5,&2DQGG5,&2FRQVSLUDF\+HZDVODWHUDFTXLWWHGRIWKHVXEVWDQWLYH5,&2
FRXQW F EXW ZDV FRQYLFWHG RI 5,&2 FRQVSLUDF\  /DWHU WKH 6XSUHPH &RXUW
DFFHSWHGWKHFDVHIRUUHYLHZDQGDIILUPHGWKHFRQVSLUDF\FRQYLFWLRQ
6DOLQDVDUJXHGEHIRUHWKH&RXUWWKDWKHFRXOGQRWEHJXLOW\RI5,&2FRQVSLUDF\XQOHVVKH
SHUVRQDOO\ FRPPLWWHG RU DJUHHG WR FRPPLW WKH WZR SUHGLFDWH DFWV >QHFHVVDU\@ IRU D
VXEVWDQWLYH5,&2RIIHQVHXQGHUF7KH6XSUHPH&RXUWUHMHFWHGWKLVDUJXPHQW
DQG DIILUPHG WKH FRQVSLUDF\ FRQYLFWLRQ  ,QLWLDOO\ WKH &RXUW VWDWHG WKDW LQ 5,&2
FRQVSLUDF\FDVHVWKHUHLVQRUHTXLUHPHQWIRUWKHJRYHUQPHQWWRSURYHWKDWRQHRUPRUHRI
WKH FRQVSLUDWRUV FRPPLWWHGDQ RYHUW RU VSHFLILF DFW WR IXUWKHU WKH FRQVSLUDF\ 7KH
&RXUWREVHUYHGWKDWWKHRYHUWDFWUHTXLUHPHQWLVDQHFHVVDU\HOHPHQWRISURRILQJHQHUDO
IHGHUDO FRQVSLUDF\FDVHVEURXJKWXQGHU86&EXW LW LVQRW UHTXLUHG LQ5,&2
FRQVSLUDF\FDVHV
1H[W WKH &RXUW GLUHFWO\ DGGUHVVHG 6DOLQDV
 FODLP WKDW D 5,&2 FRQVSLUDF\ FRQYLFWLRQ
UHTXLUHV SURRI WKDW WKH GHIHQGDQW FRPPLWWHG RU DJUHHG WR FRPPLW WZR VXEVWDQWLYH
SUHGLFDWH 5,&2 FULPHV SXUVXDQW WR F  7KH &RXUW VWDWHG WKDW >,@W PDNHV QR
GLIIHUHQFH WKDW WKH VXEVWDQWLYH RIIHQVH XQGHU VXEVHFWLRQ F UHTXLUHV WZR RU PRUH










RU DJUHH WR FRPPLW WZR RUPRUH SUHGLFDWH DFWV UHTXLVLWH WR WKH XQGHUO\LQJ RIIHQVH
,QVWHDGWKH&RXUWVWDWHGWKDWDSHUVRQFDQEHJXLOW\RI5,&2FRQVSLUDF\LIKHDGRSWVWKH
JRDORIIXUWKHULQJRUIDFLOLWDWLQJWKHFULPLQDOHQGHDYRU+HPD\GRVRLQDQ\QXPEHURI




ZDV DPSOH HYLGHQFH WKDW KH FRQVSLUHG WRYLRODWH VXEVHFWLRQ 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